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The punitive dimensions of the criminal legal 

system are self-evident. On the other hand, the 

punitive dimensions of the family policing system 

are cloaked under a guise of child protection 

or welfare. This Brief explores the intertwining 

punitive roots of the criminal legal and family 

policing systems by examining four key sites of 

overlap between the two systems. Surfacing these 

sites of overlap, as described below, is important 

to discourage investments that entrench or 

obscure harmful and discriminatory laws, policies 

or procedures. 

This Brief aims to inspire advocates 

and policy makers to dream 

bigger and tactically prioritize 

transformative change over 

tinkering at the margins of the 

family policing system. 

It begins by mapping similarities between the 

two systems in British Columbia (BC). Followed 

by identifying shortcomings in the rights 

available to parents in the family policing system 

despite the system’s broad, adverse impact on 

families, communities, and Nations. This adverse 

impact includes the undermining of the self-

determination rights of Indigenous Peoples.1 The 

Brief concludes with a discussion of non-reformist 

reform and the potential for transformative 

changes to family policing in BC. While this Brief 

is focused on the family policing system in BC, it 

may be useful for understanding and challenging 

punitive approaches to family policing in other 

jurisdictions. 

Introduction

https://westcoastleaf.org/wp-content/uploads/2023/05/11-8-2022-Family-policing-resource-final.pdf


5

reflects Justice Gove’s approach.9

In the sections below, this Brief explores four key 

sites of overlap between the family policing and 

criminal legal systems, explaining the relevant 

aspects of legislation and legal processes. First, 

both systems engage investigatory processes (i.e., 

police officers and their role in law enforcement, 

and employees of the Ministry of Children and 

Family Development (MCFD) respectively).10 

Second, both systems involve lawyers acting 

for the state as prosecutors or in a prosecution-

type role. Third, courts hold key decision-making 

power in both systems, in gate-keeping evidence, 

managing process and making ultimate findings 

and judgments. Fourth, people involved in each 

systems face serious jeopardy, such as the loss of 

liberty or the removal of a child from their care. In 

exploring these overlaps across the criminal legal 

and the family policing systems, the analysis aims 

to shift a narrative frequently advanced by system 

actors that the family policing system in BC is a 

collaborative system. 

INVESTIGATORS 

The family policing and criminal legal systems 

function by building a body of evidence to 

carry out their stated objectives: protecting the 

public.11 The state intends the criminal legal 

system to protect the general public, and the 

family policing system is more narrowly intended 

to protect children. In both systems, one of the 

The criminal legal and family policing systems 

have much in common. Rules of procedure, 

investigatory practices, and exercises of 

discretionary and judicial decision-making are 

embedded in both systems. Both also share 

punitive origins serving similar purposes. The 

criminal legal system is a costly tool marked by 

a “law-and-order” approach focused largely on 

punishment.2  The system operates by “upholding 

existing power structures” whose origins on these 

lands date back to settler colonialism and the 

elimination of Indigenous people.3 The origins of 

the family policing system are also based on the 

colonial aim to eliminate Indigenous people.4 

The Child Family and Community Service Act 

(CFCSA) governs the family policing system in 

British Columbia.5 In 1996, the CFCSA came into 

force following the release of two significant 

reports: Liberating our Children and the report 

on the Gove Inquiry.6 The Liberating our Children 

report specifically called for transformative 

change of the family policing system.7 Judge 

Gove, on the other hand, recommended a 

pathway underscoring, “that the protection of 

the child is paramount (i.e., best interest of the 

child), and should not be overshadowed by a 

desire to help parents improve their lives and 

abilities.”8 This approach, however, constructs the 

well-being of children and families as necessarily 

oppositional. The guiding principle of the CFCSA 

Overlapping systems 
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parties – and importantly the party with power 

– is the state: the state acts against families or 

individuals.12 In the criminal legal system, police 

are empowered by the state to investigate and 

address crimes or perceived crimes. Similarly, 

section 13 of the CFCSA requires the Director 

and their delegates (i.e., MCFD employees) 

to respond to “protection” concerns13 which 

includes assessing risk of future harm along with 

investigating reports of past or ongoing harm.14 

The authority to investigate child “protection” 

concerns is delegated (i.e., assigned) to MCFD 

staff by the relevant minister.15 

Section 13 of the CFCSA provides a non-

exhaustive list of harms to children that warrant 

a response by MCFD staff. The list is varied, and 

includes allegations of physical harm, emotional 

harm, sexual abuse, and neglect.16 Once MCFD 

receives a report about a child protection 

concern, the Director must investigate or assess 

whether the child needs protection.17 

The breadth of investigatory scope 

in the family policing system is 

staggering as it is not only the 

Director who surveils families to 

gather information. 

Section 14 of the CFCSA, the duty to report 

provision, turns everyone into amateur 

investigators, acting as the family policing 

systems’ “deputies.”18 Section 14 requires “a 

person who has reason to believe that a child 

… needs protection … must promptly” report 

their belief to the Ministry.19 The duty relates 

not only to past or present perceptions of harm 

but also includes circumstances where there is 

a “perceived” future risk of harm.20 Further, the 

provision sets out penalties if someone does not 

comply with their duty to report. This is despite 

the lack of any evidence that mandatory reporting 

regimes serve to prevent harm to children.21 

Instead, this strategy leads to overreporting.22 

Overreporting in the family policing system has 

the potential to make children and families less 

safe and less likely to access community support.

While surveillance is a known tool of law 

enforcement used to gather evidence in the 

criminal legal system, the use of surveillance in 

the family policing system is far less understood 

or discussed.23 MCFD data from 2023/2024, 

shows that slightly over half of calls reporting 

protection concerns were further assessed for 

safety concerns.24 This illustrates the presence 

of overreporting in BC’s family policing system. 

Furthermore, most reports – at 32% – were 

made by police, but schools came in second at 

14.5%.25 As such, along with MCFD’s exercise of 

surveillance masquerading as “protection,”26 other 

spaces of support and community also become 

policing agencies (e.g., shelters or anti-violence 

workers).27 Surveillance is coded as “protection” 

and the safety of community undermined because 

people avoid asking for help due to fear.28
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PROSECUTORS 

Both the criminal legal system and the family 

policing system employ lawyers in key decision-

making roles. The Crown’s role in a criminal 

proceeding is not to obtain a conviction, but 

rather to carry out a public duty to present 

evidence before a judge and/or jury and meet 

the burden of proof beyond a reasonable doubt.29 

There is a greater degree of separation between 

system actors who investigate and those who 

prosecute or litigate in the criminal legal system. 

In BC’s family policing system, however, the 

Director’s counsel represents the Director in 

court proceedings under the CFCSA and obtains 

instructions from the Director. This is unlike 

Crown counsel who do not represent the police in 

criminal proceedings.30 While Director’s counsel 

are not referred to as prosecutors, their roles 

are similar. They are supposed to show that the 

parent(s) or caregivers MCFD has targeted have 

caused or will cause harm to their child. Much like 

the Crown presenting the case against an accused 

person in criminal proceedings, Director’s counsel 

presents the Director’s case for temporary or 

permanent apprehension of a child from their 

caregivers. 

COURTS 

Courts play an important role in both the family 

policing and criminal legal systems. The CFCSA 

allows for court hearings at different stages of the 

protection process,31 and to obtain various orders, 

including access to children once they have been 

taken into government custody.32 

It is self-evident that criminal proceedings are 

adversarial in nature, whereas family policing 

proceedings have been categorized by the 

courts as “difficult” to classify but possibly 

less adversarial.33 However, this distinction is 

unconvincing considering the sites of overlap 

identified in this Brief and the nature of Canada’s 

legal system. 

Canada’s common law system is adversarial.34 An 

adversarial system “relies on the parties–who are 

entitled to disclosure of the case to meet, and to 

full participation in open proceedings–to produce 

the relevant evidence.”35 The minimization of 

the adversarial nature of our legal system in the 

context of the family policing system can have 

serious, adverse impacts on child and family well-

being, including parents’ and caregiver’s rights.36

Courts not only provide oversight but also 

legitimize the family policing system. Where 

the rationale for the apprehension of a child is 

characterized as “neglect”, families are being held 

responsible for issues that are structural because 

neglect is typically used to identify harms caused 

by poverty.37 For example, the disproportionate 

rate of apprehension of Indigenous children is due 

to government policies that have led to poverty 

(e.g., residential schools) and a classification of 

symptoms of poverty as neglect.38 Therefore, 

courts can be a double-edged sword: providing 

some oversight on one hand, while serving a 

role legitimizing the individualization of systemic 

problems on the other hand.  
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JEOPARDY FACED

Both systems come with very high 

consequences.39 Individuals caught up in the 

criminal legal system can end up with a criminal 

record and lose their liberty (i.e, prison or 

parole).40 

Parents caught up in the family policing system 

can lose custody of their child(ren) temporarily 

or permanently or have the time they spend 

with their children supervised and controlled by 

the state.41 The impacts of these consequences 

are grave and the Supreme Court of Canada has 

recognized that “few state actions can have a 

more profound effect on the lives of both parent 

and child.”42 Periods of separation from family 

members can create lifelong impacts on both 

children and their parents because “the longer the 

separation of parent from child, the less likely it is 

the parent will ever regain custody.”43

The family policing system does not only have 

long lasting impacts, but like the criminal legal 

system, it is more likely to target members of 

society that are least advantaged.44 For example, 

private bodies (such as private clinics) that 

serve wealthier clients are less likely to report 

child protection concerns to the Ministry, in 

comparison to public bodies.45 

MCFD punishes parents for their mental health 

issues,46 and for claiming or advocating that 

MCFD involvement in their lives is wrong and/

or unwarranted.47 Furthermore, parents, usually 

mothers, are held to an impossible standard of 

“good motherhood” and punished when they 

do not meet this standard.48 Ostensibly, the 

CFCSA must be “interpreted and administered 

so that the safety and well-being of children are 

the paramount considerations.”49 The result of 

prevailing (and avowedly “neutral”) approaches to 

child safety and well-being has led to increasingly 

greater numbers of Indigenous families being 

caught up in the family policing system. This 

is seen in how, as noted above, concepts like 

“neglect” may be deployed to hold individual 

families responsible for failures in government 

policy.50 

Furthermore, the harmful consequences of 

both systems overlap and span generations.51 

Children who are in government custody and 

separated from their families and communities 

are more likely to be involved with the criminal 

legal system, and to experience homelessness 

and other struggles with their well-being.52 

Similarly, parents with a history of criminal legal 

system involvement have a higher likelihood of 

engagement with the family policing system.53 

There is also the foster-care-to-prison pipeline, 

where police are called on youth in government 

custody who ‘act out.’54 These systems create 

cycles of harm that need to be interrupted.

The similarities of the two systems counter the 

story that the family policing system is protective 

and not punitive–a story often assumed to be 

true by legal system actors and the public. 
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Notwithstanding the similarities noted above, 

there are significant differences in the procedural 

and substantive legal protections provided by 

the criminal legal and family policing systems. 

Despite overlapping elements and similar roots 

and purposes, the legal protections in the family 

policing system are far more limited than those 

available to an accused in criminal proceedings. 

This part of the Brief will review some 

shortcomings in legal rights of parents in the 

family policing system in relation to disclosure, 

privacy, and standard of proof.55

DISCLOSURE 

In an adversarial system, parties must have 

access to the information upon which their 

rights, responsibilities and circumstances are 

to be determined. There are different rules and 

procedures for how information is shared (i.e., 

disclosure) during the legal proceedings in both 

systems. Access to information (which may go 

on to become evidence in a court proceeding) 

is asymmetrical. Differences in power between 

parties, particularly when one side is the state, 

should lead to more onerous obligations on the 

powerful party. Disclosure of documents was not 

originally a feature of the adversarial common law 

process in criminal and civil proceedings.56 The 

standardization of disclosure practices and access 

to a remedy for breaches of these standards are 

more robust and comprehensive in the criminal 

legal context in comparison to family policing.57 

In criminal law proceedings, the Crown must 

provide the accused with Stinchcombe disclosure. 

Stinchcombe set a constitutional standard for 

what information must be shared with the 

accused’s counsel despite the observance of 

cooperative practices in place prior to the 

case.58 A similar type of obligation is not placed 

on defence counsel.59 Criminal legal process 

recognizes that materials gathered through the 

investigative process “are not the property of 

the Crown for use in securing a conviction but 

the property of the public to ensure that justice 

is done.”60 When there is a breach, courts have 

taken the step of staying or stopping criminal 

proceedings due to inadequate disclosure or 

abuse of the rules.61

Section 64 of the CFCSA governs disclosure 

in BC’s family policing system, setting out the 

disclosure requirements for all parties in family 

policing proceedings. Unlike in Stinchcombe, 

there is no requirement on Director’s counsel 

to provide disclosure. It is only “if requested” 

that a party (including the Director) has an 

obligation to provide disclosure.62 In practice, it 

appears that the Director has broad discretion 

about what information to disclose, in contrast 

to the criminal legal context where the Crown is 

obligated to hand over all documents gathered 

Legal rights for families 
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in the investigation. If disclosure is not provided 

in accordance with s. 64, the remedy is the 

exclusion of evidence.63 However, in the absence 

of constitutional guardrails in the family policing 

system and the risk-averse and “protective” 

nature of the system, the exclusion of evidence is 

not, in practice, a real remedy.64 The remedy in 

family policing is “hollow” because exclusion of 

evidence is unlikely.65 

PRIVACY 

One way the privacy rights of parents are 

threatened by the family policing system is 

through section 96 of the CFCSA. Section 96 

allows the Director access to any information in 

the “custody and control of a public body” that 

is “necessary” for the Director to exercise its 

powers (e.g., health care records).66 

This power was recently subjected to a 

constitutional challenge in TL, with the plaintiff 

(T.L.). arguing that section 96 violated her 

constitutionally-protected right to be secure 

from unreasonable search and seizure.67 In 

its response to the challenge, the Attorney 

General of BC argued, among other things, 

that criminal legal system standards should not 

be embraced in the administrative realm (i.e., 

family policing).68 The court relied on Supreme 

Court of Canada decisions to distinguish family 

policing proceedings from criminal proceedings.69 

The court accepted that the purpose of state 

intervention in this context is protective70 and 

that, consequently, a caregiver’s privacy interest 

does not rise to the level of protection engaged 

in the criminal context.71 Despite this, the court 

in TL placed only limited restrictions on the 

state’s far-reaching power to demand private 

and sensitive information under the CFCSA.72 

However, families navigating the family policing 

system face similarly serious jeopardy to those 

navigating the criminal legal system and can 

experience punitive/harmful consequences, even 

if the state’s purpose is “protective.”73 

Additionally, the court’s analysis of privacy 

interests engaged by the family policing system 

does not take due regard of the nature of 

information likely to be in the hands of public 

bodies, or the disproportionate impact that s. 

96 has on marginalized families and parents. For 

instance, s. 96 empowers the state to access 

information in the hands of a public body, this 

is likely to include a family or caregiver’s history 

of access to a wide range of public services and 

benefits – leaving behind a potentially vast data 

trail.74 For families who have no choice but to 

access government benefits and services, there 

is more likely to be data in the “custody and 

control of a public body” that the Director may 

use against them in family policing proceedings. 

This stands in contrast with families who have the 

means to access similar types of services from 

the private sector, thereby reducing the amount 

of publicly accessible data available for capture 

under s. 96.75  

While acknowledging the sweeping powers 

granted to the Director under s. 96 of the CFCSA, 

the court’s analysis falls far short of recognizing 
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the asymmetrical nature of the family policing 

system, the significance of the privacy interests 

engaged by the family policing system at large, 

and by s. 96 specifically, or the seriousness of 

the stakes for parents navigating the system. In 

assessing the unreasonableness of the power 

granted to the Director under s. 9676, the court 

did not go far enough in providing families with 

some measure of procedural safeguards, such as 

notice to a parent before seeking access to their 

personal health information.

STANDARD OF PROOF 

In criminal proceedings, the prosecution must 

prove all elements of an offence beyond a 

reasonable doubt. This high standard of proof 

reflects the jeopardy faced by an accused person 

who is at risk of losing their liberty. Outside the 

criminal law context, standards of proof are less 

stringent. However, a less stringent standard 

does not make sense in the family policing 

context because of the similar policing character 

and jeopardy faced by families targeted by the 

system. 

The CFCSA has different evidentiary requirements 

based on the stage of proceeding. There are 

three main stages after child has been removed: 

presentation hearing,77 protection hearing,78 

and permanency hearing.79 The presentation 

hearing is a summary hearing80 and a screening 

process, with the purpose being to decide if “the 

Director should retain custody of the child until 

the protection hearing or return the child to the 

parents, with or without supervision.”81 At this 

stage, any conflict on the facts is resolved in the 

Director’s favour “unless the facts are manifestly 

wrong or untrue or unlikely to have occurred.”82 

At a protection hearing, the court determines 

whether a child needed protection when they 

were removed.83 Findings of credibility are made 

at this stage.84 The protection hearing must 

start within 45 days of the end of a presentation 

hearing, however this is usually a nominal date,85 

and the substantive hearing often takes place 

many months or years later.86 At the protection 

hearing, if the court finds that the child was not 

in need of protection when they were taken, then 

they are to be returned to their family.87 However, 

if the court finds that the child was in need of 

protection, the court can decide that the child be 

returned to their parents with supervision, that 

the child be placed in the custody of a non-parent 

with the Director’s supervision, that the child be 

put in the Director’s custody (i.e., temporarily), 

or that the child be placed under a Continuing 

Custody order (CCO).88 The CCO (permanency 

hearing) 89 is a decision that permanently severs 

the child’s relationship with their family, also 

known as the death penalty of the family policing 

system.90 

Considering the jeopardy faced by parents (e.g., 

permanent loss of custody) and the outcomes for 

children captured by the family policing system, 

the standard for family policing proceedings 

should match that of criminal proceedings. 

However, at each of the three stages of CFCSA 
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proceedings, the standard of proof is below the 

criminal standard of beyond a reasonable doubt.

Strengthening the rights of parents in the 

family policing system (e.g., addressing the 

informational asymmetries, providing stronger 

procedural rights protections, holding the 

Director accountable to meeting disclosure 

standards, reducing delays, raising the standard 

of proof, etc.) is only one approach to changing 

the family policing system. However, as observed 

many decades ago in the Liberating Our Children 

report, we need more than just marginal 

tinkering at the edges of the system. We need 

transformative change that fundamentally shifts 

the current system of policing families. 
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Making a change: 
Small steps and big leaps 
The current family policing system in BC reflects 

policy choices made by government – choices 

that apply a risk and surveillance approach to 

families and communities in need. This has 

meant that often parents are punished for the 

impact that complex societal challenges have on 

their own and their children’s wellbeing, instead 

of being supported to thrive. This is despite 

communities and Nations asking for a different 

system. For example, as far back as 1992, 

Indigenous people advocated for transformative 

changes and told the BC government that 

reforms to family policing legislation were interim 

measures, and the goal is self-determination.91

The CFCSA is intended to “protect” children and 

“support” families.92 However, punishment and 

support do not go together because the threat 

of punishment pushes people away from seeking 

help.93 The family policing system in BC is itself 

causing harm. It is clear that change to the system 

is necessary, but it cannot be solely or primarily 

top-down or incremental because such type of 

reforms legitimize or rationalize the institutions 

subject to change.94 This is in part because 

incremental change can be touted as an example 

of the system’s willingness and ability to change.95 

To rely solely on incremental reform is to 

acquiesce to the narratives of the status quo and 

concede the task of consciousness raising. 

Reducing the role of incremental change or 

reformist reform is not to reject all types of 

reform. Doing so would be unwise because 

abolition of the family policing system requires 

creating the social conditions that allow for the 

creation of a family well-being system. There is 

no one magic wand solution. 

One framework for creating transformative 

change is to adopt non-reformist reform 

strategies. The term “non-reformist reform” was 

coined by André Gorz.96 Non-reformist reforms 

are a means to an end: these reforms challenge 

the system, and each reform is designed to 

create a transformative or global change to that 

system.97 Some examples of non-reformist reform 

in family policing include ending mandatory 

reporting98, de-linking support and policing99, and 

reducing the list of reasons for intervention by 

the system. These reforms reduce the power of 

the family policing system by limiting its reach or 

raising the bar for engagement. And in doing so, 

they restrict or unravel the state’s web of social 

control. Other efforts, such as reforms seeking 

to improve the Ministry’s disclosure practices are 

reformist in nature but may serve as a form of 

harm reduction for those currently engaged by 

the system. 
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In the long term, implementation of non-reformist 

reforms to the family policing system will result in 

irreconcilable tensions that threaten the existence 

of the system, whereas reformist reforms 

ultimately uphold the system being targeted.100 

However, it is difficult to reject harm reduction or 

immediate measures altogether101 knowing that 

the timeline for transformative change might be 

long. While interim measure (e.g., standardizing 

disclosure) might seem unpalatable, approaching 

these reformist reforms as harm reduction 

measures, might be a way to accept them. 

The harm reduction measures are just a way 

to mitigate the current harm based on an 

understanding that MCFD cannot be completely 

dismantled tomorrow. This is because some 

parents and caregivers are not able to keep 

their children safe and something must be 

done.102 However, it is important to foreground 

non-reformist reforms for two reasons. First, 

without a focus on non-reformist reforms we 

will inadvertently acquiesce to the idea that one 

can reform the family policing system. Second, 

without a conscious commitment to non-reformist 

reforms we surrender our imagination and limit 

our visions to “what we are told is possible.”103
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Conclusion 

Drawing out the similarities between the criminal 

legal and family policing systems can lead to 

advocating for stronger rights for parents in the 

family policing system (e.g., higher standard of 

proof) while rejecting the narrative that the family 

policing system is collaborative. These similarities 

also highlight that calls to divest from policing 

need to include calls to divest from systems that 

carry out the function of policing, even if they are 

not conventionally labelled as “police”. Mapping 

the overlap between the two systems is important 

to ensure that any increased investment into 

the family policing system is not made without 

addressing the punitive features underpinning it. 

Parents, families and Nations 
deserve support instead of 
surveillance, self-determination 
instead of paternalism and robust 
due process mechanisms to ensure 
their rights are protected. 

Together, here in BC, we can work to create a 

family well-being system, learning from the work 

of prison abolitionists and advocates to co-create 

a world where families and children are thriving. 
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