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PART I - OVERVIEW AND STATEMENT OF FACTS

1. This appeal provides a long-awaited opportunity for this Court to address s. 28 of the
Charter, a provision that has been described as “significantly understudied”.! West Coast
LEAF’s argument is premised on the position that s. 28 provides a substantive right to gender
equality. Within this framework, West Coast LEAF submits this Court should adopt a robust,
purposive and contextual approach to the interpretation and application of s. 28 that advances
substantive gender equality. Section 28 should be interpreted in a manner that (i) accounts for the
intersectional experiences of gender-based discrimination, (ii) recognizes intersectional
experiences as connected to multicultural heritage as affirmed by s. 27 of the Charter, and (iii)
reflects a modern understanding of gender diversity and gender discrimination as articulated in

Canadian jurisprudence.

PART II - STATEMENT OF ISSUES

2. The appellant, the English Montreal School Board, raises several issues concerning the
interpretation and application of s. 28. It asks this Court to determine: (1) whether s. 28 contains
a substantive guarantee that has effect when the notwithstanding clause has been invoked, (2)
whether An Act respecting the laicity of the State, CQLR ¢ L-0.3 (the “Ac?”) infringes s. 28; and

(3) if so, whether such an infringement of s. 28 is justified under s. 1 of the Charter.?

PART III - STATEMENT OF ARGUMENT

A. Substantive equality must be the ‘animating norm’ of section 28
3. Section 28 stipulates, “Notwithstanding anything in this Charter, the rights and freedoms

referred to in it are guaranteed equally to male and female persons™.? As this Court has

emphasized in its s. 15 jurisprudence, substantive equality is both the “philosophical premise”

! Fay Faraday, “One Step Forward, Two Steps Back? Substantive Equality, Systemic
Discrimination and Pay Equity at the Supreme Court of Canada” (2020) 94:12 Sup Ct L Rev 301
at 324 [Faraday, “One Step Forward, Two Steps Back? Substantive Equality, Systemic
Discrimination and Pay Equity at the Supreme Court of Canada™].

2 SCC Court File No. 41231, Amended Factum of the Appellant (English Montreal School
Board) at paras. 4-5.

3 Canadian Charter of Rights and Freedoms, s 28, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [Charter], s. 28.
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and “animating norm” of the Charter’s equality guarantee.* When approaching the interpretation
and application of s. 28’s gender equality guarantee, the Court should be cognizant of the living

tree doctrine and employ the animating norm of substantive equality.

4. Although generally referenced in Canadian jurisprudence as discrete concepts, the living
tree doctrine and substantive equality approach emanate from the same foundation. Both are
consistent with the purposive approach to constitutional interpretation and allow the rights at

stake to be examined in the context of contemporary values.

5. The living tree doctrine is a key tenet of the Canadian purposive approach to
constitutional interpretation as the Charter is “engrafted onto the living tree that is the Canadian
Constitution”.> As Abella J. explained in her concurring reasons in Quebec (Attorney General)
v. 9147-0732 Quebec inc., this approach is not only consistent with the purposive approach to
constitutional interpretation, it also reinforces international interest in the Canadian constitutional
model.® Conversely, failing to employ the living tree doctrine and “[o]veremphasizing the plain
text of Charter rights creates a risk that, over time, those rights will cease to represent the

fundamental values of Canadian society and the purpose they were meant to uphold.”’

6. A substantive equality approach accounts for the fact that laws, including those which
appear neutral, may have unequal impacts on different people and groups based on their social
and historical backgrounds, needs, and circumstances.® As Commissioner Rosalie Abella
explained in the 1984 Royal Commission on Equality in Employment, “Equality is, at the very
least, freedom from adverse discrimination... Sometimes equality means treating people the

same, despite their differences, and sometimes it means treating them as equals by

* Fraser v. Canada, 2020 SCC 28 at paras. 40—42 [Fraser]; Andrews v. Law Society of British
Columbia, [1989] 1 SCR 143, 1989 CanLlII 2 (SCC) at 165 [Andrews].

3 Reference Re Provincial Electoral Boundaries (Sask), [1991]2 SCR 158, 1991 CanLlII 61
(SCC) at 180, citing Hunter v. Southam Inc., [1984] 2 SCR 145, 1984 CanLlII 33 (SCC) at 155—
56; Reference Re BC Motor Vehicle Act, [1985] 2 SCR 486, 1985 CanLII 81 (SCC) at 509.

% Quebec (Attorney General) v. 9147-0732 Quebec inc., 2020 SCC 32 at para. 78 [9147-0732
Quebec inc.], citing Adam Dodek, “Canada as Constitutional Exporter: The Rise of the 'Canadian
Model' of Constitutionalism” (2007) 36 SCLR (2d) 309 at 321-22.

79147-0732 Québec inc., supra note 6 at para. 76.

8 Fraser, supra note 4 at paras. 76 and 191, citing Andrews, supra note 4 at 174-75.
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accommodating their differences”.” Ultimately, substantive equality is “a remedy for exclusion

and a recipe for inclusion”.!°

7. Substantive equality permeates key features of s. 28’s equality guarantee, which are
discussed below, and impacts the entirety of the equality analysis, including the determination of
whether or not the equality guarantee has been breached. What is meant by substantive equality
and how such an analysis ought to be applied continues to evoke debate amongst academics,
legislators and judges.!! In West Coast LEAF’s submission, it is not enough for courts to say
that substantive equality is the animating norm. Rather, courts must apply a substantive equality

lens throughout the equality analysis.

8. It is relatively straightforward to conduct an equality analysis to address direct
discrimination. A substantive equality analysis goes a step further and addresses indirect and
more subtle forms of discrimination, including the disparate effect of “neutral” rules. As
Canadian jurisprudence demonstrates, a substantive equality analysis is fundamental to
addressing gender discrimination. Whether the issue is pregnancy discrimination, pay equity, or
dress codes, gender discrimination often masquerades as a neutral rule. This Court should ensure
that s. 28 is interpreted with a substantive equality lens so the provision accounts for the
insidious experiences of gender discrimination, and thus the gender equality guarantee has

meaning for those it seeks to protect.

0. Aspects of the respondents’ arguments demonstrate the difference between using a
formal and substantive equality analysis. For instance, the Province of Quebec and Mouvement

laique québécois emphasize the neutral application of the Act on people of all genders, without

? Canada, Royal Commission on Equality in Employment, Report of the Commission on Equality
in Employment, by Rosalie Silberman Abella, Commissioner (Ottawa: Human Resources and
Skills Development Canada, 1984), online:
<publications.gc.ca/collections/collection_2014/rhdcc-hrsdc/MP43-157-1-1984-1-eng.pdf> at 1,
3 [Report of the Commission on Equality in Employment].

10 Fraser, supra note 4 at para. 41.

"' See R. v. Sharma, 2022 SCC 39 at paras. 37-50, 186206 (Karakatsanis J, dissenting)
[Sharma]; Fraser, supra note 4 at paras. 47-48, 94 and 146, 174, 190-205 (Brown and Rowe JJ.,
dissenting); Faraday, “One Step Forward, Two Steps Back? Substantive Equality, Systemic
Discrimination and Pay Equity at the Supreme Court of Canada”, supra note 1.
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consideration to the distinct impacts arising from face-neutral legislation.!? Pour les droit des
femmes du Quebec (“PDF”’) recognizes that religious beliefs are part of identity, but ignores the
adverse impacts of the Acf on women with this intersecting identity, arguing instead that the
concept of “la pudeur” (modesty) is incompatible with PDF’s view of gender equality.'? PDF
argues that secularism in the law is based on gender equality and, thus, the Act explicitly
recognizes gender equality.'* In West Coast LEAF’s submission, this is an underinclusive
concept of gender equality that does not accord with a substantive equality analysis. The
respondents’ approach fails to account for the understanding that equality sometimes means
treating people “as equals by accommodating their differences”.!> In West Coast LEAF’s
submission, the concept of gender equality must not be contorted to impede some women’s equal

participation in society because of an intersecting aspect of their identity.

10. The Mouvement laique québécois argues that if s. 28 creates “un droit autonome” (an
autonomous right), which cannot be suspended by s. 33, this would mean s. 28 would take
precedence over s. 15(2) and, consequently, s. 28 would prohibit affirmative action programs. '°
This proposition is based upon a misunderstanding of substantive equality and the role and
operation of s. 15(2). As observed in R. v. Kapp, even before the enactment of the Charter, this
Court “recognized that ameliorative programs targeting a disadvantaged group do not constitute
discrimination”.!” Recognizing that s. 28 provides a substantive right to gender equality would

not jeopardize ameliorative programs.

11.  West Coast LEAF submits that s. 28 creates a substantive right to gender equality that
cannot be suspended by the operation of s. 33. In interpreting and applying this right, this Court

12.SCC Court File No. 41231, Factum of the Respondent / Intervener (Mouvement laique
québécois) at paras. 140-141 [Mouvement laique québécois Factum]; SCC Court File No. 41231,
Factum of the Respondent (the Province of Quebec) at para. 250.

13 SCC Court File No. 41231, Factum of the Respondent / Intervener (Pour les droit des femmes
du Quebec) at para. 101 [PDF Factum].

14 PDF Factum, supra note 13 at paras. 80, 91.

15 Report of the Commission on Equality in Employment, supra note 9 at 3.

16 Mouvement laique québécois Factum, supra note 12 at para. 147.

7R, v. Kapp, 2008 SCC 41 at para. 31.
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should reject an approach to s. 28 that employs a formal equality analysis or otherwise falls short

of the substantive equality promise.
B. Key features of section 28’s substantive gender equality guarantee

12. West Coast LEAF submits that, consistent with the animating norm of substantive
equality, the Court’s interpretation of s. 28 must be guided by the three key features below.
These features ensure the development of s. 28 is grounded in a robust, purposive, and contextual

approach that accounts for the real-world impacts of intersectional gender-based discrimination.

i.  Substantive equality is necessarily intersectional
13. A purposive and contextual approach to s. 28 requires recognition of the fact that there is
no singular experience of gender inequality. Rather, an individual’s experience of gender
oppression varies depending on the intersection of various characteristics of advantage or
disadvantage.'® The varying experiences of gender discrimination, or indeed, discrimination on

any ground, has been written about extensively, including in the work of Indigenous scholars. !

14. Substantive equality necessitates analysis of the “real world effects” of discrimination,?°
which includes, “the full context of the claimant group’s situation and the actual impact of that

law on the situation.”?! This Court has increasingly recognized and addressed intersectionality in

18 European Commission, Intersectional Discrimination in EU Gender equality And Non-
Discrimination Law (Luxembourg: Publications Office of the European Union, 2016), online:
<https://www.equalitylaw.eu/downloads/3850-intersectional-discrimination-in-eu-gender-
equality-and-non-discrimination-law-pdf-731-kb> at 27; Grace Ajele and Jena McGill,
Intersectionality in Law and Legal Contexts (Toronto: Women’s Legal Education and Action
Fund, 2020), online: <https://www.leaf.ca/publication/intersectionality-in-law-and-legal-
contexts/> at 12.

19 Natalie Clark, “Red Intersectionality and Violence-Informed Witnessing Praxis with
Indigenous Girls” (2016) 9:2 Girlhood Studies 46 at 49; Kimberlé Crenshaw, “Demarginalizing
the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine,
Feminist Theory and Antiracist Politics” (1989) 1:8 U Chicago L Rev 139 [Crenshaw,
“Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics™].

20 Sharma, supra note 11 at para. 196 (Karakatsanis J, dissenting); Ontario (Attorney General) v.
G, 2020 SCC 38 at para. 47 [Ontario (Attorney General) v. GJ; Michel v. Graydon, 2020 SCC 24
at para. 101 [Michel].

21 Withler v. Canada (Attorney General), 2011 SCC 12 at paras. 2, 43 [Withler].
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its jurisprudence, acknowledging that individuals may experience discrimination based on the
interwoven effects of multiple identity-based grounds. This approach reflects a growing
understanding of the complex interplay of various forms of inequality,?? and the importance of

considering that interplay when carrying out a substantive gender equality analysis.

15. In keeping with this Court’s jurisprudence,? and consistent with a substantive equality
analysis, s. 28 must respond to the intersectional experiences of people who face gender-
discrimination. Section 28’s protection of gender equality must not be artificially construed as
guaranteeing equality on exclusively one axis of identity; rather, it must consider the interplay
between gender and other axes of identity.?* This intersectional analysis ensures the gender
equality guarantee is meaningful, based on the social and historical context of a person or

group’s experiences.*’

16. The respondent, PDF, acknowledges that religious belief forms part of identity for some
women but ignores the intersectional real-world effects of the Act.?° This approach does not
cohere with a substantive equality analysis which requires consideration of the full context of a
claimant group’s background, needs, and circumstances.?’ The respondent, PDF, also argues that

gender equality requires freedom from religious practices. This view imposes one perspective of

22 Canada (Attorney General) v. Mossop, [1993] 1 SCR 554, 1993 CanLII 164 (SCC) at 645-646
(L’Heureux-Dubé J, dissenting) [Mossop]; Egan v. Canada, [1995] 2 SCR 513, 1995 CanLlII 98
(SCC) at 555 (L’Heureux-Dubé J, dissenting) [Egan]; Withler, supra note 21 at paras. 58, 63;
Fraser, supra note 4 at paras. 34, 116; Law v. Canada (Minister of Employment and
Immigration), [1999] 1 SCR 497, 1999 CanLlIl 675 (SCC) at para. 94 [Law]; Corbiere v. Canada
(Minister of Indian and Northern Affairs), [1999] 2 SCR 203, 1999 CanLlII 687 (SCC) at para.
61 [Corbiere]; R v. Friesen, 2020 SCC 9 at para. 68 [Friesen]; Ontario (Attorney General) v. G,
supra note 20 at para. 47; Michel, supra note 20 at para. 101; Sharma, supra note 11 at para. 196
(Karakatsanis J, dissenting).

2 Mossop, supra note 22 at 645-646; Egan, supra note 22 at 555; Withler, supra note 21 at
paras. 58, 63; Fraser, supra note 4 at paras. 34, 116; Law, supra note 22 at para. 94; Corbiere
supra note 22 at para. 61; Friesen, supra note 22 at para. 68; Ontario (Attorney General) v G,
supra note 20 at para. 47; Michel, supra note 20 at para. 101; Sharma, supra note 11 at para. 196
(Karakatsanis J, dissenting).

24 Oreanisation mondiale sikhe du Canada ¢ Procureur général du Québec, 2024 QCCA 254 at
para. 450 [Organisation mondiale sikhe du Canadal].

25 Withler, supra note 21 at paras 37, 43, 47.

26 PDF Factum, supra note 13 at para. 118.

27 Fraser, supra note 4 at paras. 42, 57, 76, 191.
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gender equality on all persons impacted by the Act without regard for distinct intersectional
experiences. For religious women, for example, substantive equality may require the protection

of various ways of dressing and expressing one’s religious beliefs.

iil.  Section 27 informs section 28’s guarantee of gender equality
17. Section 27 provides that “[t]his Charter shall be interpreted in a manner consistent with

the preservation and enhancement of the multicultural heritage of Canadians”.?

18. The Charter’s multiculturalism provision mandates an intersectional approach to the
rights and freedoms guaranteed in the Charter, including the gender equality guarantee in s. 28.
Enhancing and preserving multiculturalism also supports the Charter’s goals of advancing
substantive equality. The role of s. 27 in supporting intersectional gender equality has been
recognized by the courts. In R. v. Feltmate, a sentencing decision arising from the criminal
harassment of a woman of Pakistani heritage “for no reason other than wearing a scarf around

her head,” the court made the following comments:

Multiculturalism is not just a word. It’s a philosophy which speaks to the obligation that
each Canadian has to respect the dignity, privacy and integrity of all fellow citizens in
this country....Respect which allows all Canadians to choose a specific religion, to pray
to a specific God, to wear a Hijab, to wear a scarf on your head, to wear a long dress, to
wear a short dress. That’s all alright, and people must respect your choice....%’

19. This Court has recognized that s. 27 is “an aid in interpreting the definition of Charter
rights and freedoms.”* In this case, s. 27 must guide the Court’s analysis of gender equality in s.
28 to avoid reinforcing exclusionary or incomplete interpretations of gender equality that are
only based on white, heterosexual, cisgender women’s experiences of discrimination.®! This is
critical where the alleged gender discrimination is connected to a group’s cultural identity, which

includes the diversity of religious and conscientious beliefs and practices.*? Failing to consider

28 Charter, supra note 3 at s. 27.

2 R. v Feltmate, 2012 NSSC 319 at para 10.

30 R v, Keegstra, [1990] 3 SCR 697, 1990 CanLII 24 (SCC) at 757.

31 Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics”, supra note 19 at 154—160;
Vrinda Narain, “The Place of Nigab in the Courtroom” (2015) 9:1 ICL J at 45-47.

32 R.v. Big M Drug Mart, [1985] 1 SCR 295, 1985 CanLlII 69 (SCC) at paras. 11, 99; R. v.
Edward Books and Art Ltd, [1986] 2 SCR 713, 1986 CanLII 12 (SCC) at paras. 80, 96.
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how s. 27 informs s. 28 contributes to an erasure of the distinct experiences of some Muslim

women, whose experiences of gender equality are shaped by their multicultural identities.

20.  In the decision under appeal, the Court of Appeal held that the language of
“Notwithstanding anything in this Charter” in s. 28 gives the provision primacy only with respect
to other “interpretive rules” set out in the Charter, namely s. 25 (Aboriginal rights and freedoms)
and s. 27.3% The Court of Appeal’s analysis with respect to s. 28 and its relationship to s. 27 fails
to recognize the value of s. 27 as an interpretive aid to s. 28. The consequence is to erase the
multicultural intersectional discriminatory impacts at issue and frustrate the Charter’s goal of

advancing substantive equality.

t,>* there is no conflict between ss.

21. In addition, contrary to the respondent PDF’s argumen
27 and 28. The respondent, PDF, argues that s. 28 was proposed by feminist activists at the time
of the Charter’s development as a “bulwark” against the perceived threat of the multiculturalism
provision on gender equality.®> Such an interpretation is inconsistent with substantive equality.
Both multiculturalism in s. 27 and gender equality in s. 28 support the right of Muslim women to
practice their faith and not face discrimination by the State based on their intersectional
identities. The suggestion that s. 28 is a check on s. 27 reinforces exclusionary and harmful

approaches to gender equality which view upholding multiculturalism as a threat to equality

instead of a facet of full and equal participation in society.

22. The Court should not adopt harmful perspectives on gender equality that cast some
people or group’s practices as backwards or inferior, and which deny people the autonomy to

decide what gender equality means for them based on their distinct, intersectional experiences.>

33 Organisation mondiale sikhe du Canada, supra note 24 at para. 456.

3% PDF Factum, supra note 13 at paras. 54-59.

35 PDF Factum, supra note 13 at para. 54.

36 Vrinda Narain, “Taking ‘Culture’ Out of Multiculturalism” (2014) 26 CJWL 116 at 147.
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iili.  Gender equality protects against gender-based discrimination
23. Although s. 28 uses the binary language of “male and female persons”, s. 28’s core value
is gender equality.” Section 28 should therefore be read as encompassing a modern
understanding of gender equality that demands an inclusive understanding of gender-based
discrimination beyond the gender binary.*® This is consistent with the living tree doctrine and
Canadian discrimination jurisprudence. As a result, West Coast LEAF submits that the language
of “guaranteed equally to male and female persons” in s. 28 should be read as ensuring the

Charter’s rights and freedoms are guaranteed equally to all persons regardless of their gender.

24. It is critical that the living tree doctrine is used when analyzing s. 28’s gender equality
guarantee, particularly in light of the social context of discrimination faced by people who are
marginalized on the basis of gender, such as transgender people who “remain among the most
marginalized in our society”.*® In this context, a narrow construction of gender equality, that
excludes Two Spirit, transgender, non-binary persons, and people of other genders, could

perpetuate disadvantage against those who face gender-based discrimination.

25.  Reading s. 28 in this manner is also consistent with the interpretation of gender identity
and expression in discrimination law jurisprudence. Prior to legislative amendments specifying
gender identity and expression as protected grounds,*’ and although transgender individuals were

sometimes forced to advance claims of discrimination on the ground of disability, discrimination

37 See Report of the Commission on Equality in Employment, supra note 9 at 13 (as early as
1984, Rosalie Silberman Abella, Commissioner, stated that “[s]ection 28 reinforces gender
equality™).

38 Gender identity refers to a person’s “deeply felt and inherent sense of self in relation to gender,

or the social system of roles, behaviours and expression associated with sex at birth” and gender
expression refers to the way a person “outwardly expresses gender through clothes, behaviour,

speech, pronouns and more”. See Hansman v. Neufeld, 2023 SCC 14 at para. 11 [Hansman].

39 Hansman, supra note 38 at para. 89, citing Oger v. Whatcott (No. 7), 2019 BCHRT 58 at para.
62.

40 See Toby's Act (Right to be Free from Discrimination and Harassment Because of Gender
Identity or Gender Expression), 2012, SO 2012, ¢ 7, ss 1-8; Human Rights Code Amendment
Act, 2016, SBC 2016, ¢ 26, ss 1-6; An Act to amend the Canadian Human Rights Act and the
Criminal Code, SC 2017, ¢ 13, ss 1-4.
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against transgender individuals was also recognised as discrimination on the basis of sex.*' For
example, in 2006, in concluding that the term “sex” encompassed discrimination faced by

transgender, intersex, and non-binary individuals, the Ontario Human Rights Tribunal held:

...the construction of the terms sex and gender are flexible enough to enable [the
majority] to conclude that [transgender individuals] and [intersex persons] fall within the
ground of sex to recognize the Code's special nature and purpose of the enactment, and to
give it an interpretation that advances its broad purposes to protect every person from
unlawful discrimination on the ground of sex.*?

26. West Coast LEAF submits the language of “male and female persons” must be
interpreted purposively to encompass an inclusive approach to gender equality. The Court should

be cautious of an approach to s. 28 that would enforce a gender binary.

PART IV - COSTS

27. West Coast LEAF does not seek costs and asks that no costs be ordered against it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATED at Vancouver, in the Province of British Columbia, this 16™ day of September 2025.

CXV/

g Ptk

Robyn Trask, Humera Jabir, Gita Keshava,
Idaresit Thompson

41 See Vancouver Rape Relief Society v. British Columbia (Human Rights Commission), 2000
BCSC 889 at para. 42; Vancouver Rape Relief Society v. Nixon, 2005 BCCA 601 at paras. 1, 9,
42; XY v. Ontario (Minister of Government and Consumer Services), 2012 HRTO 726 at paras.
88-89; Kavanagh v. Canada (Attorney General), [2001] CanLII 8496 (CHRT) at para. 141;
Hogan v. Ontario (Minister of Health and Long-Term Care), 2006 HRTO 32 at para. 127
[Hogan)].

*2 Hogan, supra note 41 at para. 127.
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