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File No. 41061

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:
KULDEEP KAUR AHLUWALIA
APPELLANT
(Respondent)
AND:
AMRIT PAL SINGH AHLUWALIA

RESPONDENT
(Appdlant)

NOTICE OF MOTION FOR LEAVE TO INTERVENE
OF WEST COAST LEGAL EDUCATION AND ACTION FUND ASSOCIATION and
RISE WOMEN’S LEGAL CENTRE
(Pursuant to Rules 47and 55-59 of the Rules of the Supreme Court of Canada)

TAKE NOTICE THAT the Moving Parties, West Coast Legal Education and Action Fund
Association (“West Coast LEAF”) and Rise Women’s Legal Centre (“Rise”), hereby apply to a
judge of this Honourable Court, pursuant to Rules 47 and 55-59 of the Rules of the Supreme
Court of Canada, for an order granting West Coast LEAF and Rise:

1. leavetojointly intervenein this appea pursuant to Rule 55, on awithout costs basis;
2. permission to file afactum in this appeal in accordance with Rules 37 and 42;

3. leaveto make oral argument at the hearing of this appeal of such length as the Court may
deem appropriate; and

4. Such further or other order that the Court may deem appropriate.

AND FURTHER TAKE NOTICE that the following documents will be referred to in support of

the motion:

1. Theaffidavit of Martina Zanetti, made September 9, 2024.



The affidavit of Vicky Law, made September 9, 2024.
The Memorandum of Argument filed herewith.

Such further or other materials as counsel may advise and the Justice hearing this motion
may permit.

AND FURTHER TAKE NOTICE that the motion shall be made on the following grounds:

1.

The proposed interveners, West Coast LEAF and Rise, are British Columbia-based lega
organizations that share areal interest in the issues raised in this appeal.

West Coast LEAF’s mandate is to use the law to create a just and equal society for all women
and people who experience gender-based discrimination. It carries out its mandate through a

range of litigation, law reform, and public legal education activities.

Rise’s mandate iSto providelegal servicesfor women and gender diverseindividualsin family
law matters and to provide education to law students. It carries out its mandate through
delivering direct legal servicesto clients, training and supporting lay advocates and community

support workers, and engaging in research and other law reform activities.

West Coast LEAF and Rise have frequently worked together to address systemic family law
issues and support survivors of family violence. For example, they jointly intervened before
this Court in Barendregt v. Grebliunas, 2022 SCC 22.

If permitted to intervene, the proposed interveners will advance the line of argument set out in
the Memorandum of Argument at paragraph 4 and 18-30 filed in support of this motion. The
proposed interveners will submit that the Court should:

a. acknowledge that myths and stereotypes about family violence persist at law;

b. prohibit reliance on them in tort and family law claims by extending legal principles
devel oped predominantly in the context of criminal cases involving sexual assault and
interspousal violence; and



c. apply the prohibition in determining whether to recognize family violence as a cause

of action in tort.

6. If granted leave to intervene, West Coast LEAF and Rise will make submissions that are
relevant to the appeal, useful to the Court, and distinct from those of the parties and the other

interveners.

7. The proposed interveners will not seek to supplement the record or expand the legal issues.
They will not take a position on the outcome of the clams between the Appellant and
Respondent.

Dated at Vancouver, British Columbia this 9" day of September, 2024.

SIGNED BY

Monique Pongracic-Speier, KC, Kate Feeney, Gita Keshava, Rosanna Adams,
Counsel for Proposed Interveners, West Coast LEAF and Rise

ORIGINAL TO: Registrar
Supreme Court of Canada
301 Wellington Street
Ottawa, ON K1A 0J1

COPIESTO:

Counsel for the Appellant, Agent for the Appellant,
Kuldeep Kaur Ahluwalia Kuldeep Kaur Ahluwalia
JulieK. Hannaford, Angela Pagano, D. Lynne Watt

Martha M cCarthy, and Joanna Radbord

J.K. Hannaford, Barristers Professional Gowling WLG (Canada) LLP
Corporation 160 Elgin Street

1703 - 77 Bloor St. W. Suite 2600

Toronto, Ontario Ottawa, Ontario

M5S 1IM2 K1P 1C3



Tel: (416) 203-5663
Fax: (416) 203-5661
Email: julie@jkhannaford.com

Counsel for the Respondent,
Amrit Pal Singh Ahluwalia

Geoffrey Carpenter, Darryl Willer,
And Malina Roshan

Carpenter Family Law
225 SpeersRd - #13
Oakville, Ontario

L6K 2E9

Tel: (905) 842-0635
Fax: N/A
Email: geoff @carpenterlaw.ca

Tel: (613) 786-8695
Fax: (613) 788-3509
Email: lynne.watt@gowlingwlg.com

Agent for the Respondent,
Amrit Pal Singh Ahluwalia

Marie-France Major

Supreme Advocacy LLP
340 Gilmour Street
Suite 100

Ottawa, Ontario

K2P OR3

Tel: (613) 695-8855, Ext: 102
Fax: (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

NOTICE TO THE RESPONDENT TO THE MOTION: A respondent to the motion may serve
and file aresponse to this motion within 10 days after service of the motion. If no responseis
filed within that time, the motion will be submitted for consideration to ajudge or the Registrar,

as the case may be.



File Mo, 41061

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:
KULDEEP KAUR AHLUWALIA
APPELLANT
( Respondent)
AND:
AMRIT PAL SINGH AHLUWALIA

RESPONDENT
{ Appellant)

AFFIDAVIT OF MARTINA ZANETTI
{ Pursuant 1o Rules 4701 )b} and 57 of the Rules of the Supreme Court of Canide)

L. Martina Zanemi, Barmister & Solicitor, of the City of Vancouver. in the Province of British

Columbia. AFFIRM AS FOLLOWS:

. Tam the President of the Board of Directors of West Coast Legal Education and Action Fund
Association {"'West Coast LEAF"), and as such have personal knowledge of the matters
herein reterred 1o, except where stated o be based on information and belief, in which case |

verly believe them to be true.

I-d

West Coast LEAF seeks leave (o joinily intervene with the Rise Women's Legal Centre
(“Kise”) in the hearing of Keldeep Kauwr Ahliwalia v. Amett Pal Singh Akluwalia, Case No,
41061, | am authorized to provide this affidavit on West Coast LEAF's behalf.

A, Owerview

3. The issues before this Court engage West Coast LEAF and Rise’s shared interest in the
development of the law to more effectively respond to the harms of family violence,
including through the eradication of myths and stereotypes about family violence. West

Const LEAF and Rise seck leave 1o imtervene to urge the Coart to:



(]

ta) Acknowledge that myths and stereotypes about family violence persist at law;

(b} profubat reliance on then i tort and I'.’J.lt'lil}' faw claims by extending legal principles
developed predominantly in the context of criminal cases involving sexual assault and

interspousal vioklence; and

(¢t apply the prohibition i determining whether to recognize the family violence as a

cause of geton in ol

4, 1 have reviewed the Memorandum of Argument included in our Motion Record. und 1

confirm that it is an accurate reflection of West Coast LEAF and Rise’s proposed joint

submissions,
B. Background on West Coast LEAF

Wesl Coast LEAF is a non-profit society incorporated in British Columbia and registered

lederally as a charity. West Coast LEAF s mandate 15 to use the law to create an equal and

just society for all those wha experience gender-based discrimination in BC. I carries out its

work with the support of about 342 members and 15 employees.

West Cosst LEAF was created in April 1985 when the eguality provisions of the Charter
came 1nto torce. While onginally an aftiliate of LEAF National, West Coast LEAF has

independently engaged in litigation since 2006,

Wist Coast LEAF takes an intersectional approach 1o i1s work. In other words, it engages
with the equality interests of women and gender-diverse people along multiple and
infersecting axes of marginaltzation, including Indigeneity, race, immigration status, gender
identity, sexual orientation, disability, age, and socioeconomic status. It consalts and

collaborates with other eguality-seeking groups to ensure that its work reflects the diversity

of human experiences,

West Coast LEAF has a long history of using lingation, law reform activites, and public
legal education o advance its mandate. [ts arcas of focus are freedom from gender-based
vinlence. access (o justice, access wo healthcare, economic security, justice for those who are

eriminalized. and the right Lo parent.



9. West Coast LEAF s law reform program includes community-based research and report-
writing, consultations with and submissions to governments at all levels, and advocacy
campaigns. Its public legal education program engages with lny audiences throughout BC,

with the pim of helping people understand and access their equality righis,

10, West Coast LEAF has intervened in 17 cases before this Court, before the supenor courts n
British Columbia, and in proceedings before admimistrative tribunals and boards of imquary. It
has offered submissions advancing an intersectional, feminist perspective in a range of cases,
including those addressing the development of the commaon law, the constitutionality of laws
or government actions, discrimination under human rights legislation, and questions of

stalutory interpretation.

1. b adedition tooats intervention work, West Coast LEAF, with counsel in the present matier,
represented the plaintiff in a constittional challenge w BC's family law legal aid regime for
cases involving allegations of family violence, Sinple Mothers Alliance of BC v, British
Cerlumbia, BC Supreme Court Action No. 51733843, Vancouver Registry (“SMA . BC).
That litigation was settled in February 2024, with an agreement that commitied the Province
of British Columbia to significantly expanded funding for family law tegal aid services and
commiited the Legal Services Society of British Columbia {alse known as Legal Awd BC) o
liberalize financial ehgibibity eriteria and implement a new service delivery model to better

meel the needs of survivors ol Tamily violence.
West Coast LEAF s imterventions

|2, West Coast LEAF intervened in the following cases belore this Court:
() R v Tsang, indexed as B v. Kruk, 2024 SCC 7 (jointly with LEAF National);
(b) Hameman v Mewfeld, 2023 SCC 14;

() Canadian Councel for Refiupees v. Canada (Citizenship and hmmigravien), 2023 3CC
| 7 {jointly with the David Asper Centre for Constitutional Righis and LEAF

Muational )
(d) R v, Kirkpareick, 20022 SCC 33;

el & v LS and A8 v. Her Majesty the Queen and Shane Reddick, 2022 S5CC 28 (joimly
with Women Against Violence Agunst Women Rape Crisis Centre {*WAVAW"));



(1 Brivish Columbnia {Attorney General) v Council of Canadians with Disabilities, 2022
sSCC2T:

() Barendregs v. Grebliunas, 2022 5CC 22 (jointly with Riseb:

(hy Codueei v, Celucer, 2021 SCC 24 (jointly with LEAF National );

() Michel v. Gravdan, 2020 SCC 24;

(j) Bent v. Plamnick, 2020 SCC 23, and T 704004 Chuario Lid. v. Pointes Provection
Associarion, 2020 S3CC 22 (jointly with Atira Women's Resource Socicty, B.W.5.5.
Batlered Women's Support Services Association, and WAV AW,

(k} Law Society of British Columbia v, Triniy Western Unfversin, 01E SCC 37

{1} British Colurdia Huwnan Rights Tribunal v. Schrenk, 2007 SCC 62, |

{m) K v Llovd, 2006 SCC 13;

(n) Britgh Cediinivia Teachers” Fedeearion o Breinish Colionbia Pubfic Schoo!
Emplovers' Associarion, 2014 SCC 549

(o) Trial Lavwyery Association of British Coliembia v, British Celmbia (Atrorney
Gieneral), 20014 SCC 59,

(p) Moore v Broish Codiombirg [ Edvcarton). 2012 5CC 61 and

(q) Camada {Anaormey General) v, Downtown Easeside Sex Workers Ulnited Againse
Viedernce Sociery. 2002 5CC 45 (jointly with JTustice for Children and Youth and
ARCH Disability Law Centre).

3. While an affiliate of LEAF Mational, West Coast LEAF also supporied the following
intermyventions by LEAF Mational:
() Rick v, Brandsemea, 2008 5CC 10

by Blackwarer v. Pling, 2005 SCC 538 (jointly with the Native Women's Association of
Canada and the DisAbled Women's Metwork of Canadal:

(ey Awton (Cuardlon ad Iem of] v, Brirish Colwnbia (Artarney General), 2004 5CC T8
(joinily with the DisAbled Women's Network of Canada);

(dy R. . Shearing, 2002 SCC 58:
ey Littfe Sisrers Book and Ar Emporiae v, Canada (Minister of Justice), 2000 SCC 69;

(f) Blencoe v. Brsish Codvmiria (Human Bighoy Comonission ), 2000 5CC 44



() British Columbia (Pubfic Service Emplovee Relations Commission) v. British
Columbia Gavernment and Service Employees” Union (B.C.GSELL), [1993] 3
S.C.H. 3 (jointly with the DisAbled Women's Network of Canada and the Canadian
Lahour Congress),

ih EFr."nf!.gf v. Britich Colwerig, | 1997] 3 5.C.R. 624 (jointly with the DisAbled
Women's Network of Canada);

() & v Q'Connor, [1995] 4 5.C.R. 411 {jointly with the Aboriginal Women's Council,
the Canadian Association of Sexual Assaull Centres, and the DisAbled Women's
Metwork of Canada);

() Norberg v, Wynrih, | 1992] 2 5.C.R. 226;
Ky R, v Suffives, [1991] 1.5.C.R, 48%; and
(13 Andrews v Low Society of Berlish Cedverndrig, [ 1989 1 S.CE. 143,

14, West Coast LEAF has intervened before the BC Court of Appeal and the BC Supreme Court
in the following cases:

tal AR Vacowver Aberiginad Cheld and Family Services Soctery, 2024 BCSC 97;
ihy F.L, v, British Cofumbia (Anormey General), 2023 BCCA 167;

(c) R. v Eifis, 2022 BCCA 278,

idy L v Brinsh Columbia (Anormey General), 2021 BCSC 2203;

(e} Council of Canadians with Disabilities v. British Columizie (Antormey General), 2020
BCCA 241;

(fy A8 v CD.2020BCCA |15

g British Colwnbia Civil Libersies Association and John Howard Sociely of Canada v,
Canada (Arrormey General), 2009 BCCA 228 (jointdy with the Native Women's
Association of Canada);

(ht Vancouver Area Neowork of Dvig Users v. Downtewn Vancouver Business
fmprovement Associarion, 2018 BCCA 132 (jointly with the Community Legal
Assistance Sociely )

(i} Bretish Celienbic Covil Liberties Assoviation v, Canada (Atormey Genernll, 2008
BCSC 62;

(0} Drenton v, Brivisht Colawmbig (Workers” Compensation Appeal Tribunal), 2017 BCCA
403 (ointly with the Community Legal Assistance Society )

k) Triniry Wesrern Universite v The Law Sociery of Britiah Columbia, 2006 BCCA 423;



10

{1y Seotr v, College of Massage Therapists of British Columbia, 20016 BCCA 180,
(m) Trimity Western University oo The Law Soctery of British Columbia, 2015 BCSC 2326,

(n) Vancowver Area Network of Dvug Users v British Columebia Humcn El'g'f‘rr.'.' Tritaecrace!,
2015 BCSC 534 (yointly with the Community Legal Assistance Society ).

(oh Vilarde!! v. Dynwham, 2013 BOCA 65
iph dnglis v, Brivish Codumibia (Minister of Public Safervl, 2013 BCSC 23504,
(q} Friedmann v. MacGarvie. 2012 BOCA 445;

(ry Reference re: Section 293 of the Criminal Code of Canada, 2001 BCSC 1588 (the
“Polygamy Relerence™|: and

(31 Downrewn Fastside Sex Workers United Against Vielence v. Canada (Aframey
Ceneral), 2010 BOCA 439,

15. West Coast LEAF is or has been an intervener or interested pany in the following coses
before an administrative tribunal or inguiry:

{a) Lepine & Lepine v. Correctional Service of Canada (Canadian Humon Righrs
Tribunal Files: HR-DP-2899-22 & HR-DP-29000-22},

{h) Nichodeas Dimerdo v Correctionad Service Canada (Canadian Human Rights Tribunal
File: T2747/12321) (jointly with the Canadian Association of Elizabeth Fry
Socicties);

(e} RR v. Vancowver Aberiginal Child and Family Services Soctery (No. 6), 2022
BCHRT 116:

() Oeer v. Wharcorr (Ne. 7). 2009 BCHRT 54;

el Mational Inguiry infe Missing and Murdered Indigenous Women and Girfs (Part 1l
and Part |11 hearings ) (final report released June 2004}

() I the Matter of an Deguiry Paesiant o Section 63¢1) of the Judges Aot Regarding the
Hon, fustice Rebin Comp (Canodian Judicinl Couneil) {report released November 249,
20H &) {as part of a national coalition of six organizations ) and

(2 Britivh Columbia’s Missing Women Commession of Inguiry (final report released
November 2012),

., Westl Coast LEAF's Interest and Expertise in the Appeal

L6, West Coast LEAF has o long-standing interest in systemic family law issues, including the

development of the law o more effectively combat family violence and protect the rights and
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|

interesis of survivors. It has engaged in extensive work concemning family violence. the
family law system, and access to family law justice. including the treatment of family

violence under BO's Family Leow Act (“FLAT). This work includes;

ra) In SMA v. BC, noted at paragraph 11, above, the plaintiff argued that BC's legal sad
scheme unjustifiably infringed ss. 7. 13 and 28 of the Charter, and was inconsistent
with . 96 of the Consfiiution Act, 1867, by not providing adequate access (o legal aid

representation to women who require protection against family violence.

thl In 2024, West Coast LEAF and Rise made joint submissions in connection with the
BC Government’s "Family Law Act Modernization Project”: a response to the BC
Law Institute’s consultation paper on potential reforms io the FLAs sections on
parentage and o response (o the Ministry of Attomey General s consultation paper on
potential reforms o the FLA'S sections on guardianship, parenting afler separation,
and protection against family violence. The focus of the latter submission was on

reforms to better serve family violence survivors.

(e In 2023, West Coast LEAF and Rise made a joint submission o Canada’s
Department ol Justice on the crimimalizalion of coercive control. In considering the
elements of an effective multisvsiem response w coercive control, we emphasized the

importance of traiming justice system actors on issucs of family violence.

(d) In 2021, West Coast LEAF and Rise ointly intervened in Sarendregt v, Grebifiunas,
2022 KCC 22, We discussed the social context surrounding the issues on appeal,
including the endemic problem of family violence in Canada and the barriers o
proving family violence in family law cases. These barriers include the permicious

influence of myths and stereotypes about family violence on the trial process,

(e} In 2020, West Coast LEAF and LEAF National jomntly intervened in Colwcer v
Corlneet, 2021 SCC 24, The miervention addressed the relationship between child
suppon faws and the feminization of poverty, and proposed a legal framework o
making retrogetive changes o o poyor’'s child support obligntions. It highlighted

Family violence as a gendered barrier o accessing child support entitlements,
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() In 2019, West Coast LEAF intervened in Micke! v. Gravdon, 2020 SCC 24, The
intervention argued that, to ensure the substantive equality of mothers and children,
the FLA should be interpreted to permat retroactive child support orders after a child
has reached adulthood. It observed that the mother in this case was disadvantaged for

reasons including her experiences of Tamily violence.

ig) In 2019, West Coast LEAF and Rise made a jeint submission to the BC government
on proposéd changes 1o the Provincial Court Family Bufes. We recommended
refomms that would reduce barriers (o access w0 justice and be more responsive to the

needs of survivors of family violence.

th) In 2018, West Coast LEAF prepared a briefing note on Bill C-78. which propoesed
amendments to the Diverce Act and wais later enacted in 2019.The focus of our
submission was on reforms that would better account for the impacts of family
violence on the best interests of the child, parenting arrangements after divorce,

relocation. and family dispute resolution processes,

(1) In 2016, West Coast LEAF made a submission to Status of Women Canada on the
development of a federal strategy on gender-based violence. With respect 1o mensures
that would address family violence, we recommended changes 1o the Divorce Acr and
better social supponts for women flecing abusive relationships, including increased

acress o legol nid.

i1] Im 2016, West Coast LEAF and the University of Brtish Columbia’s Allard School of
Law co-founded Rise with the goal of improving access to family law justice for

women in BC.

ik} In 20014, West Coast LEAF intervened in Friaf Lawvers Associarnion of Brirfih
Colwnbia v. British Columbia (Attorney General), 2014 SCC 59, We argued that
hearing fees disproportionately affect women's access to justice in family law cases,

with particular impacts for survivors of family violence.

[ 7. West Coast LEAF has also made submissions i interventions before this Court about the

operatiion of myths and sterentypes about sexwal assault in the Justice system:
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{al In Bv, Tsame, indexed as 8B v, Kok, 2024 5CC 7, West Coast LEAF and LEATF
Mational jointly argued that the recognition of a rule against ungrounded common
sense assumptions would have the effect of re-introducing prohibited twin myth
reasoming. More specifically, we argued that curtailing the trial judge’s use of
common sense when assessing credibility expands the scope of permissible inguiries

into the complainant’s sexoul history, predifections and propensities,

bl In K. . Krekpertrock, 2022 SCC 33, West Coast LEAF argued that the application of a
Frawd analysis to non-consensual condom refusal or removal would open the door o
myths and stereotypes about sexual assanlt complainants. This is because proving a
risk of serious bodily harm {i.e.. a risk of pregnancy or sexually transmitted intection )
may invite considerntion of sensitive and stigmatizing imformation about the
complainant’s sexual and reproductive health sttus, sexual history. and post-assauvlt

actions and healthcare decisions.

In R v, L4 and A5 v. Her Magestv the Queen and Shane Reddick, 2022 5CC 28,

—
i~
t

West Consl LEAF and WAVAW arpued that the complaimant, where permitted to
participate in admissihility applications, 15 umgquely positioned 1o dispel myths and
stereotypes about sexual assault. This is especially the case where 4 marginalized
complainant's lived expericnces and intersecting inequalitics may not be well

recognized or understomd by the other rial actors.

() In Benr v, Plamik, 2020 8CC 23, West Coast LEAF was part of a coalition of
interveners that made submissions about the influence of myths and siereotypes about
sexual assault in civil defamation proceedings, incluading the adjudication of
applications under anti-SLAPF legislation to dismiss defamation claims agaimst
survivers of sexual assault, The coalition invited the Court 1o ensura that its reasoning
in civil matters aligns with its existing equality junsprudence, including by taking
opportunities within the civil context to dispef myths and stereotypes ahoul sexual

assaule

. Conclusion
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18, Wesl Coast LEAF and Rise seek leave to jointly intervene in this appeal to offer a distinet

and helpful perspective on the issues before the Court.

19, If granied leave 1o inervene, West Coast LEAF and Rise will not take a position on the
outcome of the claims between the Appellant and the Respondent, We will nol rase new
issues and will work with other imerveners and the parties (o avoid duplication of

sl biTsAs,

20, West Coast LEAF and Rise will not seek costs and ask that no costs be awarded against

them.

21, I make this affidavit in support of West Coust LEAF and Rise’s application for leave w

intervene and for no other or improper purpose,

i

AFFIRMED BEFORE ME at the City of
Yancouver, in the Province of British
Columbia. this _'-'L day of September, 2024,

A Cr;r.irmr'.s.-u'u.u}i""ﬁ:-r Taking Aftidavitg Lf'\_hﬁ}lirta Lanein
i Heitislt Codumbia
TAYLOR E. CLARKE
Barrisier & Soliciter

PETTIT AND COMPANY
#3011 - 2608 WESTVIEW DRIVE
NORTH VANCOUVER, B.C. VTN 4MZ2
TEL: Q04-965-0001 FAX: B04-908-0520
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Filc No. 41061

IN THE SUPREME COURT OF CANADA
(OM APPEAL FROM THE COURT OF APPEAL FORE ONTARIDN

BETWEEN:
KULDEEF KALER aHLIIWALLA
AFPELLANT
{ Rrspondent)
AR
AMEIT PAL SINGH AHLUWALLA

EESFONDENT
LAppellant]

AFFIDAYIT OF VICKY LAW
(I support of 3 Mation lgr Leave to Interveneg)
{Pursuant to Rules 374100k and 51 af the Rules of the Supreme Cours of Cunoi)

I, Wicky Law, Barrister & Solicior, of tw City of Borth Venooover, in the Provinee of British

Columbia, AFFIRM AN FULLUWS:

ls I am the Excoutive Dircetor of the Rise Women's Legal Cenure " Kize™) and as such have
persmal knowledge of the maters hersinafier deposed to. except where stated 1o be

based on informacion and belief in which case | verily belicve them o he ime,

1 Hise seeks leave to jointly imlervene with West Coast Lepal Rducation and Activn Fund
Association ("West Coast LEAF ™) m tha hearing of Kwlideep Kowe Ablwwalic v. dmri
fal Singh ARfuwalio, Case Mo, 41061, | am authorized o provide this aflidayit on Wise’s
hehall”

A, Dhervivw

Ease ig a moo-profil eom ooty [ogal sentee and registeced chanty based m Vaneouwer,

-

British Colunbia. Bise opened in 2406 i response e lack ol affordable Tamily Law

services in BL lor women and gender diverase individuals. Kise predominantly assists
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clients with Tamnily Tasw pisoes, wnd ggeasionally provides assstaoce on relabed lepasl
1sanes including iomigeation, crininal, and administrative law. Betwesn SApeil 1, 2023,
ancd March 31, 2024, Rise provided a rangs of serviccs, including relemrals, legal
navigation, unbudled legal services, and Lrouted representation, W approximalely 2000

VTN

Risc's work focuscs on advancung the rights, ntercsts and the safety of women. gonder
diverse individwals and children whe are afected by family vinlanee. hore than §0
poercent ob the clients we assisted in the last year eoporied bhaving experienced family

violemce. as defined by the BC Famify Lo Ace, SBC 2011 ¢ 25 (the “ B0 F LA™

Rise socks leawe to intervens inthis appeal based onoits decp interest and expertise in
larnily Tww wnd Family violence, and its ability W provide o opiguee and vsebul perspective
1z aid the Cour in ils consideration of the issues on appeal. The questions al issue in Lhis
appcal cngagee West Coast LEATF and Fisc's shaced interesi in the developiment of
glMeglive and pecessible lepal remedies for Temily viglence, as well as the inlermelane:]
rewed b eradicale myvlhs and slergnlypes ahoutl family vaolence Torm the Juslice syyWem.

West Coast LEAF and the Rise Clinic seek lzave (o intervene to urge the Court 1o
(a) acknowlcdge that movthe and sterectypes aboul Family viclonce persist al law:

(b protubit relianee on them in tort and Gamily law claims by extending legal principles
developed preduminantly m the contexl of cnmipa| pases myvolving sexoal assaull and

eripousal yicleocs: and

{ch apply the prohibition i detenninme whether to cecop i family violeoce a8 a calge

of action in ton.

I have reviewed the Notice of Motion and Memorandwmn of Argument included in our
Motion Record, and I confiom chat 1t accuraely reflects Rise and West Coast LEAF s

proposcd subrmissions.

Bachground gn Rise Women Ligal Centre
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In 2016, Bise opened as a teaching ¢hmy for uppor yeac By students rom e Tonvensity
of British Colambia's Peter A. Allard School of [aw. Each year, the clinic provides
temporary aricles to up o cighteen law studenis, We cquip the next gencrtion of
Fawewers with the skills and braswledee braddress Gamily violense and provide
epresentarion services to women and gender diverse individuals in the Yancouver and

Lower bdainland arca who otherwise would be self-represenied Litigants.

Having staried with three stall members in 2016, Rise curmenlly emplays 18 slalt,

incluling people with backgrovnds in social work, edocation and victim services.

In addition w the sodent clinie. Rise provides direcr legal services through Rise's
community legal elime CLC" operating tn the Lower Meainland arca. vod Rase’s viryal
bepal climie (V1O opecating throughoot the resyof BC. Both elinie programs begin
with lepal ravigation, where clisnts ececive legal nfonmation and refeerals, Clients who
continoe o work with Rise aficr navieation may reecive representation, unbumndled legal
services or olhor advogacy seniees. Our dimet client services tocus on triel-level wark

bl wee il @ limiked number al clienls wilh appellate famidy law proceedings.

The VL cureently provides virtual legal setvices to clients in partnership with 69
cOMmUBILy parner oranizations. Pannet organizations support clicnts in accessing logal
advice, tor cxample by providing a sate space For virtual appoinimenls wilh Rise laosypers,

and in implemeniing actions recommended by Rise’s lawyers.

Rise alan runs several programs o educare and support family Jaw lay advocatles and
suppart workers at arganizations throughout BC. These prograins ate integral 1o Kisc's
wiork becanse many self-represented litipants cely on lay advocates and suppor workers

while navigating (i lceal process;

{a) Risc's Family Advoente Support Line and Indigenoms Famidy Advocale Supion Line,
along with the Family Advocale Cducator, provide procedurg] inlprmatien, puadooeg
aod trainmg to Taw Foundation of Batish Columbia-funded family advocates and

vlher communicy suppor workers and orpanizations.
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(by Rise’s Cenlrahved Tegal Services (CCLE™) program was implementsd mJung 202 o
supervise and fower rates of atlrition among 1.aw Foundation- funded advocales
throughout BC. The program uses a robust supervizion model, traimng and support to

reduce Lurn-aver Tales ameny, advocales sl commuonily arganicslions.

Rise¢'s Experience and Interest in the Appeal

In addibion Loy providimg serices t clients, advoeates, and support workers, Fise
advagates for relumm in the Low's responses W lamily violence aod women™ and gender
diverse people’s experiences in the famity law system. This work, which is intonmed by
the challenges scll-represented litigants cncounter n navigating the legal systom,
e lodes gy stemic hligation, research, and consuliations with and sobmissions i

povommenl

Motable examples of Rise’s test case [nipation addressing the operation of myths and

stercotvpes in family lew include the following,

{a) Fise neprasented the appellant in 3N o S0k 2024 [OCA 70, an appeal which
concetned the eelevance of evidence of family viclence i asscssing the best inlecesl
of & child when determining parenting arrangerments under the &0 F5.4. Our client
was s¢lf-reprezenied al tnial, The BC Court of Appeal (ound that the inal judge erred
by Twiling e conduict o meaning (ol analysis of Tamily violence in the case, The Cone,
affirrned that a child’s direer ar indirect exposuce W faonily violeoee s legally
televanl to assessing parenting amangemenis. The Court addressed the irial judge’s
reliance on the myvth and stercolype that women fabricaic claims of intemale partocr

violeme 1 gin advantapge in family law procesdings.

{1 In 2021, West Coast LEAF and Rise jointly imlenvened i Brerendregt v Orrediinmms,
2422 [OC 22 o make submiassioms om the secial context surmoumling the psoes on

appeal, heluding the endernic pooblem of lwmily vielence i Conada and the barciers
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e peevaang ol vialeoee in lamily law cases. [hese battiers melude the pactic iows

influcnes of myths and stercotypes about family violence on the itial process,

Foise advogates for sysiemie anl policy changss o impmaye The [aw"s respomses o farmily
violenes and the expenences of women and gender diverse people in the family law

gyalem. For example:

{a) Risc 1z comsulted by other lepal service providers with pespeet o the developmenl ol

spezialiped legal chmies and wirloal legal seraces [ar survivmsg al [amily vaelcnce.

{b) In 20?4 Wesl Coast LEAF and Rise made two joinl submissicns in contection with
the BL Governmant’s " Famify Law dcof Modemnization Projact”, The first responded
o the BC Law Tnstilute’s consullation papst on potential reloms w the B FLA
sefivmy om parentapge. The second respomded o the Ministry of Aomey General®s
discussion paper on potehtial eeforms o the B0 FLA™3 sections on guardianship,
parenting after separation. and protection against family violence, The sccond

submission foruscd an reformes to belter serve sunavers al lemaly violence.

() In 20123, Rise beld g 3-day lewining syonpasium alled “Working Togelher: Besl
Practises for inclusive Remole Lepal Services™ aimed an sirengthening working
relationships between lavyers, family law lay advocatces, and other support workers
to promote wrap-around supports to enable survivers of fTamily vielence o bener
navigate the family baw svstem, The symposioms addressed fopies such as salety-

plunning, emational suppoct, and the pecessity of legal assistance aml cepresentation.

(d} In 2023, Wesl Coast I T2AF and Hise made a joint subtmission o Canada’s
Departinent of Justice on the criminalization of coorcive control, The submission
empligsized the need for an effective multisvstem approach e the problem of
coercive control. We highlighted the need Tor inproved family violenee iraning for

all pustice svstem actors involved, inclding pohice officers. judges, and lawyers,

{e) In 2021, Bise consulied with the Departrment of Jstice an the “HELP Toolkit (or

Family Low Tegal Advisers: Tdenlly & Hespond oo Family Yoolenee™, 8 rgsaurce b
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asgist lammily lewers to sereen foc family vialence, Our regcommendations wene hased

O U experience supporling swonmen whe have experienced family violonee.

In 2024, Rise and the Eefoges Lawsrers' Group made & joint submitssion to the
Irnrengranom and Betuges Board of Canada oo the craation of tha Jender-Relaled
Task Faree at the Refupee Mrotection Dy ision, and the revizion of the Chairpreson s
Cruidefing o Women Refupee Clirinanr s Feaeing Cenger=Refaied Perseculfon, We
reeommended a more inelogive delmiten of sexoal and gendee-based violenee,
locusing on powar and contrel dybamics. We alse advocared for a prohibition on
reliance on assumptions. myihs and stercorypes i the asscasment of pender-related

refupes claimes.

Rise vonduels research dnd poblisbes reports toodentdy and highliph the soroctioeal

inequalities that perpetuate gender inequality in the family law sysiem, inclhuding the

imadcquacy of legal supponts for people whe expenenee farmily violence, Ohr cxpericnce

in providhimg alirec! lepal services enahles us b moke practical svslemic recomemendatiens

1o provbect the salely of people who exnecence fanuly violence. Fise’s eporls inclode:

() " Whe Can’'l Bwetvons Just Oel Aloog” Hoew BCs Family Law Syalonn Puls

Sureivors 10 Danper™ (20210 1dentilics how interastions with the [exal system can
exncerhale the risk of conbmuwed violence e sumvivers al Tamily violence and makes
recomrnendations o counleract the ok The repert amse trorm a three-vear reseanch
project. which included consal@alions witl 160 women atd community suppon
workers in 27 focus groups held throughowt BC. intervicws with 31 key informants,
rouncable discussions with 39 paricipants, and surveys of Tamily Tawyers und
smopererrs OF famialy violenge who have navigated the fwmily lows sysiem. Infirmuants
with lived experiences identijied thal the Bonily law system conlinuously igncres
hon-plysical violetes, such as emetional and financial abuse, and litigation abuse,
where perpetrators use th2 lepal process 1o tunher cxert controt over the survivor, The
repott noted that althowgh the definition of “ famaly violence” in the 87 FLA now
inlugdes emotional god financeal ghose, there s gvidence that umlerlying aiiodes angd

wisumpiems abwul Lhe dynamics of Emaly vislence bave ool changed amonp, police,



lawyers and jiedpes. Thie repocl acknowledpes that mylhs and steeeotypes are
peryasive and are oflen vsed 1o discredil women™s cxpericnees of Emily violemoe,
Common myths and stereotypes inelude suggestions Lhat violencse has been
exagperaled. or thal claims af violence are drven by venpeance or 10 claim additional
financial support or resources. 1he key recommendation arising from this research is
thatl family v1olence cducation should be mandatory for law students, [awrers, and
Juilges. Allached (o Uiy gfidavit and marked ax FExhibil A s the conelosion ol this

cepon.

{by "Section 211 Tealkic™ (20211 addresses challenges lawyers may coconnler when

chicnis whe have expenenced Family vielenee are subject W a parentiog ceport uoder
.2 WDl the M LA These reports ane used by the Courl Lo gather imfbomation foc
thaking parenting orders. The woolkil provides 2 step-by -siep puids and praciical
considorations W assist lawyers i navigating 5. 211 repontz. Abtached 1o this affdavit

and marked =25 Exhibin B is the introduetion ol this report.

() Are We Ready W Change (202 1) oowses oo Rise’s research inte the ways that

faoily lawyers enpage with family viotence. It provides practical suggestions o
improva the ways lawyers working with survivors of family violence can address
family violence tn their clicnt-management, for ecxample by sercening for tamily
viglenee, amld in their hinigation steategies. Attachad 1o this allidavit and marked o5

Fchabil 15 the imteodochon of this report.

{d} “Thecalonizing family law throogh tauma-anfonned praclises™ {20073 builds o

Risa’s previous work examining the legal sysiem’s response 1o survivors” experience

of family vielence. through the lens of decolonization and trauma-inlomed practises,

The report highlighis the way: oo legal svstem®s response W laomily viclence wends o
cxacerbate (he risks women face, mskead of cohaneing women's safely. Auachesd Lo

this aflidevit and marked as Lxhibit T is the introduction of this repor.

() “Crealing Salely in B Coucts: Key Challenges and Recotamendations™ {2022)
assesses courtheuse cafety and makes recommendations on practical modifications to

courthousc design and changes o court processes to make survivors less susceptible



to violenee, The report includes a [nterature revicw, 25 kev informant mtervigws, and
survisy s ol 25 Tewyers workiog i smaller comtoonilies in Deiish Colunbia, Aoached

to this affidavit and mavked a3 Exhibit E is the exacutive sumimany of this repott.

{Fy “Improving Access to Justice through Safeguanda in Farenting Assessments” (2024)
ilentifies challenges with pacenting repors ordersd onder the B0 FLA, inclodimg the
lack of consistency around these report wrilers' eai g, expericnce. and practicc
standards, and tinancial barriers tx accossing reports. We tocus on the spocific impact
theze challenges have on survivers of family vielenee, We recommend saleguands,
including judicial oversighl, b addeess the chadlenges identi ied with these meparts.
Anached o this atfidavit and marked a5 Exhibit F s the executive summaty of this

rEpor,

16 Fisc's work provides the organicaion with o unigue vanigge poimt from swhich to obgerce

the intersestion of Grmily viglence and (he family law syslem.
. Conclusion

17, lize and West Coast LEAF sesk leave (o jointly intervene in this appeal to offer a distinct

and helpful perspective on the 1ssues belore the Couct.,

15, [fgymanted legve o inkervens, Rise and West Cosst T.EAF will non take 3 pasition an the
oulcome of claims beltween the Appellant and Respondent. We will nol raise now Lssucs

and will work with other interveners and the parties to avoid duplication of submissions.

19. Wise and West Coast LEAF will not scek costs and ask that no costs be awarded against
tham.



20, Tmake thus affidavn in support of West Coast LEAF and Rise’s applicaiion fer leave 1o

incervene and for noe other or improper purposa.,

AFFIRMENR REFORE WT al the Ciny ol

Vancouver, it the Proviece of Bratish /f”]; A
o
Columbia, this 9th day of Seplember, 2024, Hfﬁﬂé/
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Conclusion

hus pregect has baghhginbed e sgrificant systevic reform that iz needed o the family [aw

systam s to effactively addross farmly wolence, BC's FLA s prograssiee on paper, ard §
inclades an expansive definition of famly violence, but i1 does my growde proteclion fram Ene
entrenched biases, myths and stereatypes that inlarm lagal and law erfocement responses Lo
survivors of family violence. THese bigses, coupled w th the lack of investment v educaton and
resources that would suppaet women s safelby mean Ehat after eight years, the promises of the FLA
[argely remann ilsary, 10 oowr research we had the apportunity M inlerviess gyer 10 sarvivors gF
Family viglence “rorm acrass BC, who had gone thraugh Vhe Family St Syeterm smee e pasondg
of the £LA4 in A5, Froem Eher ggperigrdes, we kncen [Redg 5 sbill a 13ng way (o gooin creating a
legal syskem that enhances safeky, and i fact, the one currently i place often increases the danger
that wornen face.

DOur reearch found that women< akparerces of vielance, parhculay non-physcal wvislence, are
aften marirmized ar completely discounted and that myths and sterectypes swrroudnd-ng family
yidance and bigses aganst women arg parvasive in family courk, These bases frequently lead
Moges to view veomen a5 windictive when they raise allegations of famidy violence. The fundamen

tal lAck of knowledoe aboan family viclenda By Al actors withic the lamily [awr Sesbarm has e o a
culture whera faruly violence 1 frequently nal even rased n court — cither becawse prafess crals
b it beave 1he slolls L idenbify and uncerstarnd it or due 1o cencerns that alleging Eamily vialence
miay taka woemon ook vindict e, not credible, and urreasenable n the eyes of the judge. Women
told us that in some cases [awyers advised them not o rase issves of wpdence even when merg
wat significant evidence including mecical records and pelice reparts. Expert nkerviews, a survey
to lawoyers ard surawnrs, caselaw research, and 3 review of secandary sources all poin ta the neeo
for sigmificant changes in the structure, proczss, and culturs af Tarmily 12w and faruly carts in the
RPIQVINCE.

& ctarimg point for making signifcant improvemerts would be tqe implementation of mandatary
family vinlerge enucation for laweyers, (udges, and palice. This adocaten shculd Ba dreated in
rallabaratian wth experts oo Samily v ence inelading frant- me advoeales, Commun by arganiz-
abipns and women with lived expenences of farruly viclence ard Lhe famly court process. Further.
there needs 1o be »ame form of speciabizatan for fanmly Court so that people are guaranteed to
hawve thew faruly cowrt matters heard by judges knowledgeable about RAmily viplence. Courts and

WaiH CAn | LYEREONE J0E D Ce D AR S 30 5 Fanil'y Lits SS1Rm “uls Suiesirs ol 2noer H]
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family i3w processes should be desigred 1o sJppart people gong
thraugh ‘amily law matters, with a recogritigon of the dangers that
may be causad by engaging in any Lype af legal process, W recorr -
rrend el diato consulkat icn on tra craation af a pecalized family
cowrt with all stakehalders, including women with liveo experiences
& vinlenda

While we wait far systarmic chanac ta the Faemily law systom, there is
mush -0 72 gane hy ind viduals. Cerwhelmirgly, survivors described
the cigmbcant nesed far lawyers Lo improve ther practicas ta Detter
facilitate safely for surviors of violeree, and Tar udges Lo adapt
ther gparaach ta farly law Tiles that wwclve allesat ons af violence.
Lonversely, incivigaal nolice officers, advwocates, tramsitian home
workers, coansellors, cavrt stafl, laveyars, and jurdges whio sesponded
with widersbandmg and caqe qad 1he pewer (o make o tremendous
poos b impack

Loaking farwardd, Fize wall centinue b werk onoimplementing thea
recomimendationa that hawe came fram tis research. Car stalf al
Fise o5 peperersCd o Rroyiding @ducatcn it fami y law and family
viplence, and we Fope to continually work with cammamty pastners
and weiner witk hived experience 1o mprove aar cwn approach to
family law andd develop new resaurces b share.

There was incredible suppeit For aur projeck frgme suryivors and
wimer-Serving orgarntations throughaut BC. 11 almost evary fooas
Qraup o inkery ey, aurvivars Leld us that they wera LhankTul that this
wirk was being dong, and that they had participated i hepes that
ancther woman would not have to oo through what they had becn
through n the family court system While thes report has authned
the significanl ‘ail ngs of ur current system, we Fope that readers
can alio feel tha rdrnentarm brore survisdre and adwocates pucshing
for change Ircrviduals wibar the sysiern who respord efeclively
ED lamuly violence car save hvas A5 one woman said, *somewhare
along the way, there are specific peca e who made Che family court
process] possible . [Someana] helped ma -

| R UR 11 Y e I PP B 1 |
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This ool kit prowiges an gverview of some of the ma:or issues thal lawyers may encounter when
requiesting or respanding 1o psyvchedooral reports ardered ander 5 21 gl Lhe Farniify Law AcL,
Ceftlan 211 reperls (Lometimes called "cottody and so0ecs roports” I olhet jursdicbions) ane
fresuently ardered in difficalt farmily law cases invclving parenting disputes and are intended to
provide (udoes with inpependent information asaut the views ard needs af children. They are a
wammen feature of BT family law cases and can have important conseguences for the participants.

This todl kit was developed primarily for Bwyers working wath women who have expernenced family
viglence, byt it may alsa be uselul “or lawyes who would like to learm more abaut 5. #11 regants

genearally.

Part 1 of this toolket provides an owerview of the [egal framewok that governs s, 211 reparts and
inciudas 3 dizcuss on of how 5. 211 reports arg enterec as evidence.

Part 2 discusses scane spocific issues that may
impat chents who have experienced famdy
violence, with particular reference to & case
shudy of BC 5. 211 reparts complelad as part of
this project.

Part 3 provides practice hps and consideratigns
for lawyers befare, duning, and after 5, 21 re-
parts are ardered.

Appendis & includes pur recommendations For
standards and guidelires for assessprs in B
We have a 53 included ar 1 deptty distussien
al some of the intermaucnal stardards and
duidelines that nfonm our recommandations, in
the hope that Lh s informatior sl be usefol ta
prachiswars im Cralting 5. 211 arders that batter
serye their Clients

ELChOK AN0ZkR]

Tis toalkit was
devaloped primarly
for awvers working
wilth wiomen who by
-—"KLHI—‘I"Iu,Ld farily
woolerce, Dul it may
a 5o housoful for
laneiyars wino would |

e abaodt
g, El' remmr[&; genarally
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have identified
the wormen, their
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Balween 2012 and 2020 Lirga Ceates, FhD ancd Folan Caclkrer
PR e Pesand 27 S 2T rppnse s Chol wer s shiasecd e 21 B, waiarmis
wa b Bllegod fanmly e dlenee wetho b o pelab sy [seversl
participants snaren mltiple reparks) Foor of Ene roQisrts s
preparad £y tamily pisbice counsellars ons by A marmaae andg
farmly therapn st and (2 romuammg 22 wers propdrae b reg stered
Eoy el aepsts, Teo of bl peparks wore crazreg under < 211, gul
al=a incluked 3 narenbng £aga0 1ty st la prokesfuend campzaant
Twanty o the 21 wormen wha shared "epons alan parhg patscon

i Ler s T parceede ackoinoral caeakes toal inkiems hare

Ve ackrnwledge and sppraqiate that the roparts analysed fon oo
EPrzpes ] Are o 2 eancdonn or represenldbes sdample cf s 20 reporls
2508 1% Afeult 1 enaure randonp2a e and represaniahiar geesn
HE e rsrrchions a0 320esser g S A repn ts, P owdan, Jlespete gl
hratacion “hes case sty does promgs a wsotul snapshct of howe
5 21 repcrts are beng praparad in B n cases whare fansaly
violence 1w alleyed g wd uncosars szuses boowh ch lawyers mus: ng
atren b

We reter 1o quates and stabistics from thes case skaidy thrceag boad

Lt s rapurt, Unless olbareize atlnkanted, A0 aucie: o this sepr
S PR e 2w hd wuere iler vewed as parl ol thos case sbooy;
rennry 2ffRrt was made b creservs Thaw anomyrraty igre quates
from the < 2N reperts Could I-ove igdenbified She wamoer, tho
ANRWEArS WETP AR sk, inoicAated oy o 22 Every atbompt
wi1= made to preserve the participants’ mgina nmeaming ane! t
Arcrdlely ~peordd thar reflect cns and =3 p=nence

Further wFrareaatian 20 o Case Shadly 15 S0t ook an pane 26 b 28
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Introduction

one af rhe consequendes of haw ng been callactively inualvad in arti-wiolence wark in Brilish
Columbee and Canada For 30 years, which has ircluded frant-ling adwacacy and support; ack vism,
carffmuraly basad-research. academue research; chnsultancons, law haeformn g pohdy  nibalwas;
rallymyg oo the courthouse stops, and now ooing an afhicer of the caurl i family law practice, is
on appregaton of the challenges of adoressing family viclence and i partecular viclance against
women and children whe arg trying 1o 2009ss the lega syshem

There are many tragic cxampics in Grinsh Columbia of spowsal Remicide andfor 3 spouse and ther
children being killed followirg & relabipnship reakdown or following the padties’ imvolyvemeant in
Family law goyrt.

Cne such tragedy recently claimed Chige ard subrey Berry, Six-year-cld Chlog ard ner four-year-
gl sisker Aubrey were foand dead in an Qak Bay, B, apartmeant on Christmas Day 2017 The siskers
were scheduled to have an owermight wisit wiath their father, &ndrew Bemry Their parents, Sarak
Cottan and Andraw Berry, werg separaled. Andraw Berry was convickad af murdenng s bwo
daughters and was sentencad to life in poson with no charce of parale for 22 years.

In her victim impact statement, Sarah Catton srated;

Arpliing (s does mad articuizie e gdegath af my grief Gnd K285 25 LS 5 G
ighimare taal | can never wake 1y from. Since fecember 25, 2008 Fhave Iried (o
cempretend an egregious act thal o nocemprehensible

This frial was Fhe antithesis of the fealimg DAroess. | was retraumalized by il of
the details Meat pore revealed and made pubdlic Hhrawgh the mediz. | waoid Drace
rrpsed F ewery day fGr nese infarmalior fhal §was mof previsdsy auane cf

{ arn concermad with whal heooens next @5 ¢ fear for my safety o | have cantac! wilk
Angraw:

{ creard [he gal | itare fa bagir atiending mutye oo hegrangs, Tha paen, fracwma
anid papohalagical harm el ooty cantinge F S Aes [ e reviniled seacy fewe paars.

4 kva wplvdle s LLEAL CERITHE



29
15

Chioe and Auhrees s doaths cannal be i vain, My chadren had ne powes or
engderstanding of whal was beng done They had 3 rghi ta feel and be saife)]

The harnfic deaths af Chloe and Subrey wost nct Be onovain,

We Have Been Here Before (Many Tirmes)

I Ag 19496, e Vermar, BC, Rapmar Kaur Gakhal was mu-dersd By her st rang2d hashanc. She had
made complamts 1o the RCMP Ehat he had Bean Wireatening b, but these complannss "fell belaesn
the cracks,” Her ex-hpshard cama to the Gakkals' farmily home and fired 28 shots foam s gun
killimg Rajwar and nng gthar members of her family who had gathered far 3 family wedding An
irvestigation Fliceed 1the "Vernan Massacre,” and Jushoe Josiah Wood af the BL Sapreme Court
made “many recommendabiors b omprove safely for demestic wiolence vicbims."™

Im Jane 1332, |ust four years bieforg the Vernom Massacre, fommer justice Wally Dppa . presiching
SWRF & CCTTnSESion A riguiry inka palcing e Brtish Celumbia bad alse rmade reccimmendat ions,
fughhighting the fallcwing:

Foiice piay & crfcal rofe in stapoing walemoe agaimst women. Sisce ey are inyarably
Lhe firs! peapie oo e stere of an inbidend, dher allithdas, potclies and proredunes
M2 & dract D2aeng an Hows We 25 8 Sacroly dedd ueth B wmry Sarsut radiems,
Women's groups fave reqistersd & number of complainis... ¥Vhele many conscentious
cIfCers ara carrping aut the Ferms af [Thase palicies, St Aas hean qur expoernansa fhar
many officers simply gre aither ynguwgra ar are urrwilling 83 fake mona pragoiiee rales ©

GC has seen many cther, similar tracged ies, Some ecamples are.

O Seplember 4, 2007, in Victaria, Yong Son Park, her spn, and her parents wers a l
slabbed to death gy har hasband, Pater Lai, whio had only three weeks earhier boen
talcased on ol after he was Charges w th assaulbing bus wife, Patk and Lee wers gaing
through & civoece at the bme of the muroer! anonguest occrregd. the Lee inguest
resd ted in 14 recomrendatiors to the police and legal systenn.”

o O bober 19, 2006, i Porl Coyullam Gureel Ghuran was shol tece poink-blankn
the heac by het astranged hasband as she cropped aff Fer daoghter, Her ax-lushand
had been charged with azsaclting her, She identif ed o the media Ehat thirgs began to
"unravel” ance she spught 8 diverce from her hushand that summer. Gurest suryssed bt
isrgw bing .-

I 2033, Sherry Hercn and her mather, Anra Adams, were murdered gl Mission Merrrial
Haspital by Shereyts gstranged husband Sherry nad @ restrarng ovder 1n g ace While she
was nthe haspital.”
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Irn 2003, ir Mananmio, Cemnse Purdy was stabbed ta ceath by her
estrargoed husband, A restraming dcet was in place at the bime
of the murder®

In 2002w “20ats no, S0nva Hamdel's Six children were drugged,
strangled, ano shat and left to die in their buming home ty their
father, A= *part ol a multiprongrd plar 1o penish his wife” who
had Been talkimg abaut [Baving him.?

The follow ng ciamman recommemddations  critiques. and commentany
ermerged from thesa harnhie murders:

1. Mangipal police forces, the BCMP ang varigus legal systems
(Famnly and crminakk a | need 1o cosrdinate 1o provide seamie=ss
sereces and pralactednn b turvisrs of wialenss,

2. Protectior or resirain ng orders neeo to be enfprced and
brreachas ol Grders nesd 1o be censistently sidresca.

A The lega system Ao pohice systems nesg fraimng am famly
viglence and speci*ically violenge against waman and children.

4 Funding and resources for programs and comemunity seraces,
specifically rescurces for organizations working Witk women
and ehildren experigncing violence, need ta Be sécured as care
fundirg and provided nocooedinateen with law relorm mitiatves.

In addil un Lo Lhews carnmesn Liremes, we atso nate the recent calls Lo
ansUra Lhat tha legal 3nd pohcg spstams acknowdodge and sddress sy
temic rac smoand challenge poicies, priteoals, prachices, ard law thal
are inberanthy racist, Specificalky, the legal and pohce syscerns need to
address arti- ndigenaus racizm, anti-Black racism, and the impasts of
such <ystems an all rad ahded communitiss.

Eszont ally the sama or sinvilar recommendations are made cwery tirng
such inquests, commissigrs, and inQuires ooCur Howewer, the legal
sysbem has =g far remained unable ar unwilling to proactively make the
necewsary chaages ba credla safety for servivors of family wsmlenee, annl
1 Anary Cases acoestng the legal syatem inereases the level of risk thal
survivors of wiolence face,

Th.s remains true ngtw thskanding the many positrée rhanges that were
made ba BCs fam. Iy law leguslat on in 2013, changes that werg supposad
Lo strengiben proftectlars far indre duals sapatiencire] famaly vialence
Alth cugh the Famiy Law Aok (FLAY places geealet emphasis on famuly
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The legal syslem has so lar rermared unalble or
urelhng 1o orpactiyvely mako the rooossary Shancos
to be ab e 7o creats safety tor survivors of fam by
YIolence and in rany cases aoceszimng the legal syslem
Incrzases tho loves of -isk that survivors of wo'once fans

vialence thar ifs preaecessor legislation. the legal systerm's educabon, attitudes, and assumpions
abour gercer rales and viglence hawe not kept pace with leaislative changes, Litimately unier-
mining the parential ¢f th's progressive egizlabign. We nobe that this report is being published
Larcurtent iy with amandments to 1he Saanoe Aot which alse strengthen 2nd expand Eha J2fmitsn
of family v ence While these are charges are posilive ard hopelul, we remain concerned that,
ke the £L.A. the patential af the prowis ons in the Civoroe Acy will be gtenyated through substan-
tive logal intergretaticn, pervagive myths about how viglenge operates, and gaps in funding and
coprdinatian of services.

L'stening to the Experiences
o~ Survivors of Family Violence

Belweaan 2018 anc 209, we conducted 27 facut grouns in 25 aommuomibies acrass B and spake
te mare Lhan 160 wormen. Most bad Ived theaugh “armly violence and the court system; the rest
were the frort-ling workers who supparted them Wie also conductod 31 key in“ormant anterviaws,
conducted surveys with both family lawyers gnd focus group partic pents, gnd Fosted five rourc-
rahle discLssicns with imt&rdisciplinary axperts.t

The first part of this repart oo ases o what we heard froon wonn g, frent-ine warkoees, and cpeits,
includ no many members al 1he family bar, about what 13wyers car da better, Lnless we disten 1o
whtal survivors of “amily viglence tell us arn respand with changes bo legal prachice, the lives of
wimen and children a'ter family breakozawn will remain precarsious.

The second part oubiires some prachicad considaratians far lawwers arount screening anol safety
planning, and the third secticn Fighlights arees of the FL4 that would Benefit from Chagghtfl
analysis, law reform, and/or strategic litigation.

[ s project, and n part Cular the woces of wiemen suegivces, pravige yek ancther apportumty fo
Che legal systemm bo rprowe ks respanse to Farmly wilence,

AL ZEA D TO D AkCLE 7
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ow do we decclom2e sametting as colanlally entrenches as Canada's legal system?

Meaningful access kogust o for ndigenols peaples n Brbsh Colurnbad 1 deeply 2onrnecksd
to addressing the colonial roots of the legal system. Such ocess will regueie decoldmzng sirat-
egies thal are respans ve Lo Indigerous peop £5° 2wn understandings of justice.

This rescarch buids »n Rise Women's Legal Contres carlier work conoeming Lhe legal system's
respnge [ suryvors’ experiences of family wiclence Ina repart titled Wy Cantt Bveryane fust
Gat Along? How BiC's Family Law Syslern Puls Spreiqges an fanger, Rise highlighted how the
leggal systedn's rasponse Lo survivers of Tanily violence Frecuer by exacerbaled the risks women
faced mstedn o anhanging their safaty * Ir that repctt, we discussed what was shared with us by
Indigencus parbcipants in facws aroups ard nd vidwal interviews, Howeyer, one hmatabion af that
researnh was that it did ot directly engage with the ways in wkich the ‘amily coust system fur-
thers colomal viglange against Indigenous Families, parbicularly wiomen and children. We recogn ge
that the expenences of Indigenous surerars of famnly wiolence needd bo be centerad to shed | ghe
on ther urigue Concems and eaper-ences navigating colohal lega systems, We have urdertaker
this fallwe-up research to reflect onbow aur own legal practices <an support the angoing work cf
decalanization, and fo supaart othar members oF the legal system in this wark, wth the long-tere
goal 9 moving towards recancilizticn.

Th-s repor; focuses speofically on prvate farily law. as set out in the BO Eanmine Law A0F (FLA)"
and the Rivorce 4t (144 rather than on the pract ces and policies of the Minstry of Chi dron and
Family Development (MCFD) en connechliar with BL's child protechizn system " & pecolarizing
lene has B&en moare frequently applied, albeit with mized results, o legal processes that inwalve
1he slale g5 a party, such as the crirmninal justice and child pretection sysiems. Family law, whrch is
typically wiewesd as a cispute bebwear two private imdnaduals. has attractes much less attznlion.
W intend Tar this reposl to be a small contnbulian toa lang overtug discugsmr.

Firs:, this report comrpiles the findings from inberviews with experts who work with Indigenos
people withn the Farly law system. These exports haghlighted the ways in which the cqlarial
framewrark embedded (1 BES farmily law system causes cogomng harm Lo Indigenaus Tarahes and
rade recommendations for improving BOs farmily law system, Seccnd, ths repart focuses on o
people working withn family |3 can becter serve mdigencus chents, With thia o ming, we have
provided g toolkit (see Part 23 1o he o lg3wyers establish trauma-informed practices ard pract se
cultural humility In addition, we have compiles further resgurces in twir appenchoes.
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We recognize thal the experiences of

i cenaus survivars of Tamily violonce

need to be centered to shed light on thelr
unigue cencerns and experiences navigating
cclonial legal systems,

Methods

Co-guthors Myrna McCallum gnd Haley [inymak collaborated on the design and implementation of
this research project. Myrna MoCallum iz a Metis-Cree mother, grardmather, lawyer, and edocatorn
ara an expert intraurma inferrmed legal practice. Haley Hrymak iz a settler warking al Rise Woren's
Leal Cantre a6 the research ard cormur iy outreach lawyar, This prapect commenced dunng the
CORID-19 panderme, which provonted teavel 1o Indigenous Communines oF in-parsan irforvicws.,
In hght @ these hmitatiors, we were not able to meet directly with InQinerous wamen who coudd
speak ba their parsonal experienoas of navigat ng BC's Family court =ystem. W rejected the opbion
ol conducting interviews wilh this populabion remolely, as we were concernad aboul Gur abalily Lo
conciuet theen n a trawrma- nfarmed way for example, With 3 support parscn dvalable anc with an
CEOOrtunity 1o spend sufficient time develogng relationshipst. We were maindful of the possibility
Enat sucho interviews could cause further harm by asking these incividaals 1o relive difficult and
braumatic experiences ‘We instead decided to spaak witk key infgrmants who Favs exparfise in
Indigendius peopla's expariences df farmily law, We intérviewet nife expsarts ano dréw by thamas
from the interviews. The majority of these esperts are themszelves Indigenous and were able to
draws on [hest FaN experances as well as provede ingights about the broader system. Inbenniews
were conducked by Haley [rymak ard ranscribed woth the aszistance of twao alumri of Risc's legal
extemship prooram

Al pattic panls nout research were provided e th honarar a for their Dime These Wharm we sought
to guate «n this report were als0 g ven an opoottunty 1o reveew ther Juotes before pubhcation.
Experts wera given the choice of bang narmed in the rapertor remaming anonymncJds The [atter ex-
perts are Cbedin the notas as " Interview with expeart ™ We wwerg tranaparent witk participants about
cur processes and the limitabions of the project Limitations includen the relatively small numier
¢f interviews and the neec [0 conduct all interviews by phone ar via Zgom due te the COVID-19
pandemis, W reparimend that further research Ba dene in sollaboraton sl Indgenous *armiles,
usirg a trauma-infarmed aparoach and wikh Ehe goal of reciprag by always at the forefront.

OECOLDNIZING FAMILY LAW T EH TRATF o - SECEEE D AAT TR R ?
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The Legal Context

Inchigsnols Legal —ramewa ks
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For thousands of years, Indigencus legal systems effect vely resalved cispu bes, pratected childran,
and ensured Lalety ano well-bBerg Mer cammuontly members. ndigenous l&gal orders and laws
exisled successfully pror e contact and cont nue o persist 1oday, outsioe o and despiba the
hegemony of e colonidl lagal system Az one espert descrbed, "M ost Ingdigaenous matcns would
come fogether in a ¢ rgle [witk the slarting point heing:] "We have g problem here, how can we
haredle e

According 13 scholar John Borrows, Indigenous peoples were the earliest "practitioners of law"
n Merth &merica, and “Indigenaus pegples fraditiors can Be as historicglly different from one
another at ottwr nations and cullures 1 the world."™ Morth Aqnencas firsl treatize inwolved
Indwpenous laws ano exsted price bo the artval of Evropeans. Far examgale, according o Borrows,
the "Haudenosaunge of the eastarn Great Lakes maintairec a sophisticatad treaty tradbon abalt
how ba [ive in peace, that invglved all of their relatigrs; plants. fish, animals, members of ther
ralinns, ancd mermbears of Mher nations ™ Privfessar Wal Mapnleon wr bes:

Law is aninfonocheas DRoCess, ad a thing. and O ¢ sorncthing that Deaoie actdally
g ACIGENGLE DEHIEs oAy aw g mangge gl aseects ofF Daliical, econpmic,
and sooal e including harvesting fich and game, Jccessmg and aistatuting
FESDUNCES, AArFgng Lerds o waters't

Whilg there was, and continges to o2, 3 wide diversity amongst Indigenous peoMes” specific beliefs
and prachices, care far children and Farnilies was "generally provided acoording 1 2 holstic world-
wiaw Ehdt wiewwed children as rmportant and respected members of an interoependent community
ared ecosystarn.™ Ingigenaus cullures are relabionship based, and Lthere 15 4 cornmaon teaching that
"relationships are medicme.™ These relabional cultures are underpmned Gy Whe knowledge that
“all 2. 15 coanected —not just at the human level, fot €2 Ene cacth, the plants, the animals, and
the cosmgs.""

[ncigenous Waidviews often facus on collech ve well-baing as opposed 1 ndviduahzad, lnerarchs
ical, and cormfebit ve appreaches (o understarding the world.” In describing Ihed geraus Farmily
structure, Kahkakew Larooqoe explans that extendad famaly 15 “very active and relab onships angy
cross For example, cousns are considered sisters ard brothers, Everyors older than yod is an
aunt or wncle ar 3 grandmaother or grandfather The idea is that everyone is re ated  ventyally ™
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Ind genaws tegal systems often aoerated in siark caontrast bo Canadas
celonial legal tradhition: and fraimework, wh-ch ara based an an ind vid-
Ll bigghts appraachd

Ind Qenaus resiabance bas ensurad Ehal Gl eizahicn bas et abalisbed
Ind conows laws, and there £ 3 c2acerted offort undereway B protect
and revilahze tnem Immediately prior to the appontment of Ardith
Walpetkn We'dale Walkem QT 11 the BC Zupremea Cowert, she rgleased
a repirt comimissiored by the BC Hurewan Rights Tr bunal ahg b improy -
g BCe human nghts processes for Indigencus people, She wrale,
“Indaenows lega systerms haye ther awn human nghts coneepts What
chil ¢ Foere park ot vhe hpman ng his frameawnrk Ehat s Leod bo aszoss
and resalve complaints Grought by indigenous Peaples,"" Indigengls
COITAILNTIES arg dsLerbing Ther twer jursdieticn n o marsy areas of sacial,
coonartee, and polibcal concorn, includirg apely ng Irdigenaus lows
ko resolve concerns within therr gwn comrugnities a5 we w il discuss
belnw creating spacp for Indigengups family lgw congepts to infgrm
arn eralve family dispules 2flecting them will be an important step
taweards decolomzation,

Lclomal Lagal Systans

The calanizatian of Morth &rmenica, an area many Indigenous peaples
refer 19 as Turlle 1sland. Ras ncloded recoing allemels of cultural
gorag o that seck to extingush indigencus Coltural practices, ndlud-
ing IndigendJs legal systemns The law 5 an especia Iy potent. site for
Lalonizatior. In the words of DArcy Vepmettg, "Colorial law provides
the calamizer with the ahkility to exclude and with the gxclusive power
t& imt&rpret ¢ Canada’s medérn legsl systarn has not only displaced
all pre-esiabing eygal Grders, Les "colborally Bhod” Bools omer colonial
structure, nolding pretensions of meutral by and farness &

In tha latz nineteenth certury, and weli inta the twantbieth contury, the
essdrmiilabiortial gaals of the federa and proe noel gosamreants were
discharged through a vanety af lows. pohcios, ond practices that wero
gxpphcit e Ehe rontention 1 eraze noigendas Culture, Sne natdricuz
cxaannple of 3 destbactwe and assimalatomst palicy was the rasokential
schaol policy. later mcorporated nta the fedan Ace The airy of s
palicy was o fause Irdigencus peaples "o cease Booexist as distingy
Ipgal, social, cubtura | religious, and racial erbibies in Canada
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The Final Report af e Truth and Reconcitiation Commessan af Cqnada quotss Sir 1ohn A,
Macdonald's remarks L the House of Commons -0 1835 supperl of the rosigdortial schoal pohcy:

When the sehical 15 on the reserve Bhe oivia ves willt s parects, wha are
Eavages, he s surrpundad Gy savanes, andy, f thawigh he ray \aarn fo read and
wiites, | kis hafits, and Frafning and made of Bhopght sre indian. He s simply a
EAvRge whn car read and wrile I Aar eea strangly aressed mr myselll 25 e
haao' af tie Deadrdament, Phak #ho focian chlaract S be wetRrawn 35 modl
A% OEASIe Mot the marenddl nfluecy, encd (e andy wap f2 00 that woud' be do
UE e i eomied) raimimg anausina) sCheols whond Shoy well adguine tho Aabits
and rades of thaoght of white men,, **

anatner example of The colon al atwemps ta extnamsh Indigenaus lecal systenns is redectad n
gaction 10 of me arigingl jeaian Act, which mace potlatch srd other cultural feremanies illegal
brlwern THA4 and 18%1.7* sudge Alfred Scow explained:

This grawision af the indian AcCE wes i piace for CIose o 55 wegrs and wihat

that o was it prevented fhe passing dawn af our oral Biskany If prevenied the
Derisiehrr cewan of dur vaies, I meeact! a0 infacruaivan aff e rasoecied arms or
aaverement Bhad wee Lsed B hdve, ond we oiid have Fovrtts of goveramens De thoy
araf ano qod on Wby bafare anty of the Curapeans came to s Countny We hao
& spsfem fhat vaarkied For o5 W respecled each ather, e had waps of dearling
with disngrey o

In combinabon, the federa governmart's residential sohcal system amd the provindial child wio -
fare systems across Careda have nad a davastating effect gn Indigengus peoples and families,
In BC, Incigenaus children make up [es= than 10 per o2nt o’ 1he child population, yet accaunt ‘ar
Ed per cent of children in care and d2.4 per cent of vouth receraryg MCFD residenbial sargces 19
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Tho Neaed to Docaolonize

The masl preseslant themds that = L fromy aur nEaryiews Wwas
that the colomal framewark of farmly cowrt proceedings 15 Farmful to
Indigenaus “armilies inannqf itself: as Ambar Fr nceand Myrna MoCall am
write, "Thiz 15 a systern which 15 imposed or Abarigina pecpla. The
coltrial trarmeawar k manitestzs n both substarboag L, which @selodes
Ind genous worldviews and walucs, and in court processes that are
inaccessibig, rely hody iy on Eunopean ways of comrunicating informa-
tipn, ang are indivigdualigen rather tkan rplational. A= descrnbed by ona
of cur expierts, family coort processes ara deeply rooted e celenialisimn,

I'mpan, tha endire struchirg is racisl and sg af coursa
Il leads to racist resulls. Indigenous peopia are just
g AMerthoug il A . They e Bncauriarilg Spstarms
fhat veere ever budt for Phary L wodd Rave B stand
when fha Jdige cnters Bhe rpa, pa hawee fa fall a
Jugiga i Sporeme Qognt "My Lorg™ ang "My Ladp " 5F
¥ou're Art tndigeanings person, oot ok Fesisting Jety ol
Hies, You're carmag o & vy cofone skslem, Seaped
i the bragifians 2F tho poople fhat have appressed pac
gng | Mgty e ol spstem seadable fa pag

Motably, aur wlervieeees often descnbed Indigeraus peaplets inter-
actions with the family Iaw system jn terms that are yory snnilar Lo
those used to deschbe their interactions with the crrming law system,
despite the fact that only one of these systems is designed o be
punitive. Scholars Patricia Barkazhkas and Zarab Hunt have wntten thal
barmers fior Fdigenau s woren i Ehe Crminal jusbice syskem mchuce
“Lhe colonal culture of the Canadan justice system; racism: fear and
mustrust; ana ndiaidualized approaches = and all of these barners
were repegtedly referenced during qur irterviews abaut Famuly lae
Fxperts described that Indigenpus paaple gaing ho fAmily court also
experience 3 lack of trust, becauzo Ihey have ne cheice bot té sack ba
resolee [arm Iy law problems usngp e sery same courl syslem whare
Eaory may b g hting for P ectorn F then ek ildeen e hase oreractions
with the crirminal just ce swsbam,

Fxpertz also ideatified taat fam Iy I2wyers and odges lack culbaral
humlity and knawladgs about Ind genows famihes, and thes inbekats
the atiity of rdwgencus people b pafiopate fully and faicly n the
cwist ng farmily law system. Family law profess cnals also frogquert y
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lack knowledge of the barners that Indgencus chents may be facitg, Many members of the legal
CoMmumty appear 1o be unaware that lndigenous peopbe living on regaree may ngk have acoess
ko the Bl range of municipal services available 1o padpla liv ng in dawn tewer: Yancaowst, and ths
lack * access mighl impact ther parenting decisicns, Barkaskas gives an example of a farmly
being pudged harshly by Child protection professiorals “or kecpong bags o garbage inside heir
Fare; the professionals ineolved failed to recognize that thers was no regular garbage pickup
on-resgrve, and that legy ng garbage outdoars woald attract bears, thereby placing the children
al rizh. Legal professionals may alsa hawe LEHe andestarding o recagrlion of the mportarde of
Indigenous ¢ ents' cultural obligations 1o their comemunities of of impeiant seasongl activities
relating 12 foodd harvesting

When the colarial powees impescd Westorn laws on Indgonous peoples. they caused dsarder,
disrupton, and desconrection In therr most devastating forms, these dismuptions resull in 1he
derigl of Ingl.geng. s parents’ rght o raige their gwn chicoren. While Indigéndut ehal tradilicng
ara culturas arg drvarge &nd disbinel, ind. genaws peaples "share a comeran experignce that Fher .
legal braditlons are not reflecked i Canada’s multi-juedcal stake"™ The progect oF decoonizaton
rust creato the necessary space to recognize and reflect the diversity of Indigenaus laws and
EXRErI2NCes

]2 00 vl NS R GA L TENITIE



40
This s Exhimt “F* rafarmed 1o in the
24 arffidawt of Wicky LEw

aH'lrrned e a0 Vadciater, BC
':hl;,.-E ,pd; 5lll|£|:t-|!-l'| By 2024

A Camimiss :’ln ﬁl'ruhm’m&mh-:}-.hnn.
ﬂ"ﬂ,-ﬁf" b

aufthouses ane not always safe places, particulady far sursvors obintimate parkner vidlence.

Lourthouses in smaller communities in B are freguently small bulldirgs with ro paging
yeterns, where tha sureeear's only opbian £ 1@ st o a small area clase to thelr abuser, aften for
hewrs, while waiklng far ther matler ta be called. Thesa courthodses also often lack private spaces
for peaple to speak with their lawyer, if they are beirg represented

Given the ack of safely in cour lhouse design and same coart processes, attending court has the
potenbial by ncrease the sk of viclonce and haim o survivers of Yiolancg The gangar of the |ack
of space in courthowses is espeoially concerning bocawse women experience 3 ioher incidence of
intimate partrer violence imoniral comrynities compared fo urban areas.

In resaarch pndavtaken betweaen April 204 and March 2022, we asked |5 there g way t1 madity
courthouses and court processes ko make surveeors less susceprible to w olence by their abuser?
T Aanswer ar resrarck question, we condutted aliteralung revigw, interyisead 25 key inferrmarts,
and surveyed 25 lawvers alterding caurthouses in smaller ceenmuorubieas in B Cur hndings were
evalualed by lawyers, ooorl users, and arvocates {3110 1atal).

This report detarls 25 recommendations for positive changes in courthouses in BC, including the
follgwing 12 lighlighis

B PaGINGSYETEMS: We recammend creating paong systems where clerks provide peaple
with aither gn- premize; paging {sirmlar ta the hanabeld devices Lhal restaocan ks wse)
ar gellphore exts, allgwing them (o wat subside the courtroom and Ihany part of the
Cour Ehousda,

B SAFE NTERYIEW ROOHMS AND SERPARATE WRITIMHG ROOME: Peaple need interview rooms
Lo meel with their [awywers and b have prvate comvetsabions with advocates, Opposing
parties should have separale waibing roams, 5o they da not have to be i the same small
S,

B PARKING LOT TRAILER: T create addibioaal space without expetswe med fications ta
courthouses Lhemselves, we recommend installing a wel-designed trailes outside the
courthouse thal ¢ou's be soundproofed, only acoessible wo [awyors and their chents, and
visually monitared in S0mMe way 0 ensure everyone inside is safg

L kot Crbr s Lo GAL CEMNTRE



T'WQ ENTRANCE/EXNITS; Courthouses should have vwo ertrance!
exits that are cleasly marked in the bu lding ane vizible Lo

COURTHOUSE MAVIGATORS OR "COUPRT CONCIERGES": Many
praple atesang at a codrthouse enter a space that feals L nsafe,
and they are ansure about what they should de nest 'We

recomm erd courthcuses Qe statfed with courtbouse nawigators
whr gould b courk wsers in finding their way and by answerirg
basic questions.

COURT SUPPORT WORKERY: In addition ta Rize's persistert
recommendatian that legal aid expand ils lamiby law servioes,
par-ticularly “ar turervars of vialance, we recomrmeand b
extensian ol fund ng o pecple m support pos tans, with expertise
i farmuly violence. The suppart workon wouls prow e family law
courk support and assist with safety pannirg 1deally this person

wialld sappct the < ient m addition to the sursivor's l3wyer

EXPAMDED ROLE FOR MCHKENZIE FRIEMDS, ADYOCATES, AND
SUPFORT WORKERD: Tiven thal many peop

in family court, we recemmend $ourts make it cxplizit Fhat
adwacates and suaprt we an apply for pratectecn Crders on
beha f of ¢ ients, as per section 1331 of the Family Law At

R LI SL T T = e

Given the lack
of safety In
courthouse
design and some
court processeas,
attending court
has the potential
to increase the
risk of violence
and harn to
survivers of
violence.
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STREAMLINIHG PROCESSES AHD COURT DESIGHN: THe
governmenl should awdit courlhcuses acmss the provmnce
For safaty and access bty concarns and imptement
recommendatsrng A courthause adv sory group, Consisting
of key infgrmants, including cowr? stalf, adwacales, court
weer s, udees, and shenifs, may be best Situated to address
schedulirag and delay 1Ssues specihic o cach courthouse.

OMLINE FEGISTRY ACCESSIBLE TO EVERYOME: 4
comprehensive anline ragistry would allow pecple {0 angazs
Lhar file fér Free and eeitbact Eravellicsg 19 iR coarth suse,

ATTENTICH TO BALI HEEDS {(FOHD, WATER, WASHRDCHMED:
Courk wsers should heye access fo frinking waterin
ceurthouses, plus a wanding maching ar spme source Gf
shacks Wish-ooms shoue Ba madied baoncluds gender
reultal and Fans- nolusive weashrooms

ROOM FOR CULTURAL PRACTICES ANDSOR PRAYER: We
recommeand that courtherases oreale a room that people can
use, ba complete 2 prayer, smudge, and ar ather practice
Ehat rnay be mportant far them, balarz ar atver Eher cdart
Fe2arine.

HYBRIG MODEL: Qur research uncoversd both posites and
negalive exper eroes wabh the current vrtual appearances

in BC courts Wwe recommend a bybnd maodel, allowing both
in-persan and virtual court appearances Cowrts should also
esignale a2eparate raarm nsoe the caurthaose with tha
bechnalogy b allow for sirteal appeatances in cases al family
v alenca,
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Executive Summary

P arenling repcrts in BC are aften crdered under section 211 of the Famil: Law Act when there

are court procesdings abour parenting ss0es. Tha purpose of thess reparts —commaonly
referred 1o a5 sect on 211 reports —is to provide evidence ta the court apaut the views and neecs
af Lthe chuldrery, and the atlity and wallirgness of @ach parent 63 meet thess needs

Lectian 211 reports are profoundly influential im the hves of thiloran and familigs, Becauze of their
palertial impacl on Both court decisions and cul-o-court selbierment of parerteng arangements.,
Hevgesar, Ehare s anly hribad ermprecal fesaarc b about fundarmentak 1sswas such 35 352 outemmes,
report quality, and evaluation pracces Scoordingly robust safequards are csscntial to pratoct the
Children and part es whase lives may e deeply affected by them, by ensuring that reparts are of
canzsiztentiy high quality. Essential safeguards inglude training and exparignce requirements for
evaluators, praclice stantlerds for conduclong L evaluation and pregcear g the repaat, and ocicaal
gatokeamng and awersght

This proyect saught bo idenlify palential aptions for creabing Lhese solequards, and bo make rec-
arnmendations to the Ministry af Lhe Allorney General, winch € corrently undertakeng the Family
Law Acl Modermzation Projact, To that end, this project consisted of

Arewview ot the iterature gbout section 211

regarts and s rlar repols inother junsd-charns. Section 211 FEpOETS are

A ey £y 0 leqislation and case law on K rofound |';.,.-' nilaertal in
cection A1 reporks in BC and legislabon ] ) )

pertair'ing M EilTlllﬂf IEF'IIEE in gther tl-l E i ll'-'llE::- I:f I-: I-I | |d ll-Er'l arl'd

jur sdichéans.

famyies. because of thar
Inkeryiews with 24 professionals in the Family

- N !,. .
justice swstem [lawyers and athersy in B, DDtE‘ﬂtlﬂ| II’"’1DfEJ'.,,|: iy *:“:'th

Qriarg. and autside of Canada. cour- decizions and out-
F-::u':usl grnunsl. WITH WOnErs en EIF who hava af-caurl settlarmant of
experienced inbimate partner viclence, somea

of whom had undergone & section 210 repart [ arcnt N Jartangon orfs.
ProCess.
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Key Issues Identified in Qur Research

Fducation, training, eipenente, and pract ce standards vary among authors of section 211
reparts, which wndermines quality and consistency.

Locial science keeps evelang, boeth in general and abouk Feports inoparkicular Cehether
sectitn 217 reponts or similar reports inat her jurisdictions). Fyvaloators therefars require
angendg traming and professional development.

Biases— including cagn bive, personal,

and professioral biases = may be amang R.;_}[-_j,u i SEIfE'Q uarils are
the greatest threats to the integnty and

value of the reporrs General knowledge assentia] to protect the
2bout bigses is insufficient to mitigate

them; rather eva vators reed training Ch| | d Fer arl |j par’tl 25
abeut effective strategies 1o counter the )

elects of ases and implement Lhese W hD El= | IVe: md i b 2

strategias in their wiork. .- .
deealy arfected by
Although the Dnrarce Act (Canada)

and the arily Law ACE manclate sectizn 211 reports, b}
consideralion of family viplenos when : N
determining parentirg Arrangemerts. 2SN Hg t hat e D'::'rt a

gachitn 211 repicrts and Ehe avaluatian
prorcess itsell do not cansistently addrass
farrnly woolemce adenuately,

are of corsistently
b gh quality.

The ¢asl af reports by private: praclice
autnars 15 a sigainicant financial b irise
Further, the cost of the report 5 cisproportionate B its Lbility in some cases.

Partie= =eeking & challér ge the conclus.ons ang recommendabipns of seclion 211 roqarts
tace sigrf cant financeal barreers, since lhe mdin avenue ler chdlengine A reparl is croese
exd Tination of the authar at tnal. Challenges to repoerts are often lrroled by hnarcial
resaurces rather than being based onthe mmerits of the challenge of the quality af the
repork,

Although the leqis abion does nol prafubal ar hrit the use af "review” expert avdenoe
ccammeanly referted 10 a8 "criticoue reports™), BE'S £ass law has estabhshed a vary Righ
threeshold for its acm ssibility, whech constitutes anaothes haedle for challenging section 211
reporls.
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Summary of Recommendations

Cur recammendst ong Fall under four mgir thames, cvalatars’ traming and experisnce, practice
standards, finarcial barriers, and judicial gatekeeping and gversighs, Since the recar mendat cns
are rerrelated and complamentary. they wauld ideally form part of a coherent framework af
riagu rements and oyversight. Unleszys irndicaled atherwize, we recarmunend implerrenting thesa
rmcasues throdah regulations (o the Famidy Law Act. 50 that they acaly to all secticn 217 resarts
regardless of court leval or the profossional desigration of tho cvaluator,

Assessors’ Training and Experignce

We resamTend mandatory, ovaluat oa-specific traming and exponendos reguirements that weould
apply 1a all eva naters, af any profeasional pesignation. Training requirements woJld include the
FalPngy:

Foundationalfinitial training and ongping {anrual) training, to be sppreven by @ single
bady [suck as the Ahtorney Gaeneral)

Education an Chut nat limited to) the following topics

All aspecls and forms of family violence, including coercive cantra, the impact of
farmuly vialerca an £ dean and on parenbing, and aparapriala, evidence -based
seryices for survivors and cerpetrators of “amily violence;

Child development snd capaciby;
SKills For intersaewoing ch Idron; and
Fundamentals of family law and the rulzs of evidence.

Explonng poss bililies for new evaluators b shaoow and co-wark with micre expergrced
and gualified cwaluators Rofore urgortakang ovafuations om ther awn, and for ongoimng
mentz-ship and peer review

& Eelevant work 2aperence,

¢ dudig @l eversight ko engure that prospect we evaluators meet the training and expericnce
reqduirerments, NG uding exploring the passiz by af creat ng a publicly a@ai able sk of
evaluatars wha have the required training and expenence (incuding campletign of
arinal ralrng fecquiearr2nts). This sl Sould B Created 3nd kel corrent By e oo s or
the Atlarngy Genetal,
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Fractice Standards for Both the Evaluation Process and Repoart Content

W recarrmmend mplementino mandatary orActice standards o enhance the quality of secton 211
Feparts, reouce Qisdredaments followirg Ther release, and help parties understangd what k3 expect
during the evaluation, These proct & standards nolude.

Routne screeniag for family wialence and a fulsome analysis af Family viclence and
its innpack, ranging fron rsk assesament and the safety of childrern and parlies to the
parenting capacity of each parent,

Lirtatian on scape of recormmerdabions
to bopics that fall woithin the evalsator's
areas of expertise

Wo recormmend
implementing mandatory

Effective stratesnes Tor r-ubigat g and

quarding 3gainst biasos.

Ackric ledging any Lirmitations

and includirg .n the report any
information arg research that doas not
supaart the evaluator's findings and
retomimendations.

Guarding agamnst disclosure of sensitive
irelurinigl e qngd Balangag e grenlial
ubtihity of digelosare dgamst e potential
hiarm.

Regarding pswvchometric testing:

Standards on when besting is

Appropnate or napprariate, and how
test results may or may nat b2 weed; and

practice standards (o
erhance the cuality of
cection 211 reports, reduce

W T
thierr releass, and help

disagraements fo

parties unders:and
what to expect during
the 2valuation,

Mandalory disCiosare aboul e fapulation That the test wazs standardiqed on;
linmitalions of the test {24, related bo trauma, farmily violence, and Indigengity); andgd
the purpose of using the test and Row 1t relates o tha swoes under sansideration

Further, we recemmera eongideration of twe additional i5syes;

Recuirengnts for rgutine peer review of reports by amrother guatificd evaluator prior b

the release o* tha repork; and

whethar and when conaucbng somee o all oF Lhe evaluation by remnote commuricalions

rs approprate.

PHPR IS ®OCEDS TO STICE TARDL T 507 Z2LASES 1 PRRCRTIRG AESLEEY ZHIS T



Financial Barrlers

To recdiez2 the s cnificant finangial barriers gsscomted with sacticn 21t reprort s, we recormmend
kb falicwin:

Frhance the availlabdivy of poblicly funded reports,
M he current madel of prvately-pad 355e5c0rs continuat

Expoie the possibilby of regulating ¢osts

Refrain fram ardenng sechien 21 eeports unless the eourt 15 satisfied that the party
ar parties is'are able to pey for them, on consderalior of each parly's incme,
acgets, liabilities, and financial cirgumstances. The nguiry weaald foo us nak anly

ar thee assessoers [ees L prepare lhe reparl bul alsa on lhe polenl al costs of
challencing the rapot,

Additionally or alernatively, explare the passibility of 5 hybrid payment mods|
Cpark pubbe turaing and part paymant by the part e=).

Judicial Gatekeeping and Court Oversight

Cur recommendabions ubcker thes theme inelade when te ardes 3 report, seléction of the ewal. -
arar, the akility to challenge che report, and addressing safety conoenns

Whan to crder a raport; enacting prowv-s gns that specity when the court may
cadlet 3 report and Ehe fackars the eourt shaold comssden ooty decimimh, te prarmaole
gomsistency and o rebust inguiry inte the need Sor a report.

Selecting an evaluator

Before appointirg any evaluator, the court would ascertan that the evaluator has
fulfilled all training and experience recuirennerts “ar evalyatars ingenergl,

When a report 5 eapected o address specilic issuss (e.g., children wha have
spad1ad neecs, addictions, and substance misuse, ete ), Lhe courl would imvTuire into
the evaluator's traimmg and esperence n those ssues, inglud ng ther currency
and breadth. and refrain from asserming that a degres, professsonal desanatior, ar
lirited courseweank is sufficient,

-E- EIzF WHMEMAL -aal CFSTE-
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dwenues to challenge the report: the agility [o challenge & sectipn 211 repet & a0

irn parland safeguard bul alse armong the most diffcult t stroctore in g weay Lhat 1€
timaly, acoessitle (finangally and o self-represented partios), and fair bo socryane
iryalved, Alchough no jurisdict oo we are aware of offers perfect process or
challenging reports (and arguably, na skngle measure wauld suffice), we recormmend;

Rewiew reports be more readity adrmissible and parties be aole to obtan them
withaot taking the risk of incurring the expense anly to have the review report
exCluded at trial.

Considering aiternatives to cross-examination, st [east with respact 1o disputed
facts, such as a jmnt meeting with the evaluator {safety permitting) and/or a case
Managermenl conlerences,

Addressing safely concems; disclosing abuse to the assessar may puk a child, a parly,
ar A callateral at risk Th s may discourage disclazure and de'sat the wery pur paze

of the report. We therefore recormend consideraticn of mechamsms that & low
assassors bo bring safety concerns (o the atterton of the coure bafore rateasing the
report (while taking intg account procedursl fairmess issuesy.

Additional Recommendations (Not Intended for Legislation)

Robust research of outcomes: we recommend funding ard support for lomgibadinal studies
that lagk into the cutcomees far childrcn and Fanmihos aver timc ard comparc how chuldren and
fam lies fared when saction 211 report recom Mencatinns were mplemsanted. not implementad
or when na reporl had hesn prepared. When recommendations were implermented, studie=
should explore whether any tramng, expenence, of prachices of the evaleator resulted i rec-
rnrnendations that led 1o posites o nogative autecmes for Children and Familics.

Training for judges amd [3wyars: we racammend that jedges anc famuly lawwers recane faun-
dational training «n sooal soence, The ponpose of this training weuld not be 1o replace cxpert
evidence when regded, but to assist judaes and family lawyers to undarstamd both the uses
and the mikations of sodial scence and be better-informed recipients of expert evidence.
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File No. 41061

IN THE SUPREME COURT OF CANADA
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Counsel for the Proposed Interveners,
West Coast Legal Education and
Action Fund Association and

Rise Women’s Legal Centre

Monique Pongracic-Speier, K.C.,
Gita Keshava, K ate Feeney, and
Rosanna Adams

EthosLaw Group LLP
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V5Z 1K5

Tel: (604) 569-3022
Fax: 1-866-591-0597
Email: monique@ethoslaw.ca

Agent for the Proposed Interveners

West Coast Legal Education and
Action Fund Association and
Rise Women’s Legal Centre

Michael J. Sobkin

331 Somerset Street West
Ottawa, Ontario
K2P 0J8

Tel: (613) 282-1712
Fax: (613) 288-2896
Email: msobkin@sympatico.ca
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Emalil: geoff @carpenterlaw.ca

Agent for the Appellant,
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D. Lynne Watt
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160 Elgin Street
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K1P 1C3

Tel: (613) 786-8695
Fax: (613) 788-3509
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PART | - OVERVIEW AND STATEMENT OF FACTS

A. Overview

1. West Coast Legal Education and Action Fund Association (“West Coast LEAF”) and Rise
Women’s Legal Centre (“Rise”) seek leave to jointly intervene in this appeal (the “Appeal”)

pursuant to Rules 47 and 55 to 59 of the Rules of the Supreme Court of Canada.

2. West Coast LEAF and Rise share an interest in, and frequently collaborate to address,
systemic family law issues. Their joint advocacy work has focused on legal responsesto
family violence and the rights and interests of survivors of it (“survivors”). The
organizations’ work is grounded in the recognition that family violence disproportionately

affects women and children.

3. The Ontario Court of Appeal in the case at bar declined to recognize family violence as a
cause of action in tort (the “Tort”). The proposed interveners say that, in doing so, the Court
relied upon the myth that women lie about family violence to gain the upper hand in family
law cases.! The Court also overlooked the ways in which existing torts may embed myths

and stereotypes about family violence and may fail to adequately capture its harms.

4. If granted leave to intervene in the Appeal, West Coast LEAF and Rise will argue that the
Court should:

a. Acknowledge that myths and stereotypes about family violence persist at law;

b. prohibit reliance on them in tort and family law claims by extending legal principles
developed predominantly in the context of criminal casesinvolving sexual assault

and interspousal violence; and

c. apply the prohibition in determining whether to recognize the Tort.

1 Ahluwalia v. Ahluwalia, 2023 ONCA 476, at paras. 120 and 122 [Ahluwalia ONCAY.



https://www.canlii.org/en/on/onca/doc/2023/2023onca476/2023onca476.html
https://www.canlii.org/en/on/onca/doc/2023/2023onca476/2023onca476.html#par120
https://www.canlii.org/en/on/onca/doc/2023/2023onca476/2023onca476.html#par121

B. West Coast LEAF

5. Founded in 1985 when the Charter’s equality provisions came into force, West Coast LEAF
isanon-profit society incorporated in BC and registered federally as a charity. West Coast
LEAF’s mandate is to use the law to create an equal and just society for all who experience
gender-based discrimination in BC. With the support of about 342 members and 15 staff, it

carries out its mandate through litigation, law reform, and public legal education activities.?

6. West Coast LEAF engages with the equality interests of women and gender-diverse people
along intersecting axes of marginalization, including Indigeneity, race, immigration status,

gender identity, sexual orientation, disability, age, and socioeconomic status.®

7. West Coast LEAF has intervened in litigation in this Court, all superior courtsin British
Columbia, and before administrative tribunals and commissions of inquiry. It has made
submissions addressing the development of the common law, constitutional questions,

discrimination under human rights legislation, and questions of statutory interpretation.*

C. Rise

8. Riseisanon-profit community legal centre and registered charity based in Vancouver. Rise
opened in 2016 in response to the lack of affordable family law services for women and
gender-diverse people. Rise runs astudent legal clinic in cooperation with the Peter A. Allard
School of Law at the University of British Columbia, acommunity lega clinic in the Lower
Mainland, and avirtual legal clinic to servetherest of BC. Rise aso offerstraining and

support programs for family law lay advocates and support workers.®

9. Between April 1, 2023, and March 31, 2024, Rise served approximately 2000 clients, more

than 80 percent of whom reported having experienced family violence.®

2 Affidavit of Martina Zanetti, made September 9, 2024, at paras. 5 and 8 [Zanetti Affidavit].
8 Zanetti Affidavit, at para. 7.

4 Zanetti Affidavit, at para. 10.

5 Affidavit of Vicky Law, made September 9, 2024, at paras. 7-11 [Law Affidavit].

® Law Affidavit, at paras. 3 and 4.



10. Rise advocates for systemic changes to improve the experiences of women and gender-
diverse people within the family law system. Itswork in thisregard includes appellate-level
litigation and interventions, research, publications, and submissions to government. As a
frontline service provider, Rise has a unique and practical perspective about the barriers

survivors experience litigating claims related to family violence.’
PART Il - QUESTION IN ISSUE
11. Should West Coast LEAF and Rise be granted leave to jointly intervene in the Appeal ?
PART Il - STATEMENT OF ARGUMENT

12. The Court may grant intervener status where the proposed intervener: (1) has areal and
substantial interest in the subject of the appeal; and (2) can provide submissions that are
useful and distinct from those of the parties. West Coast LEAF and Rise meet this test.

A. West Coast LEAF and Rise have a Real and Substantial Interest in this Appeal

13. West Coast LEAF and Rise are committed to devel oping the law to more effectively combat
and redress the harms of family violence and protect the dignity, equality, and security

interests of survivors.

14. West Coast LEAF has intervened before this Court to highlight that family violenceisa
gendered barrier to accessing family law remedies.? Further, West Coast L EAF represented
the plaintiff in Single Mothers’ Alliance of BC v. British Columbia et al., aconstitutional
challenge to BC’s legal aid scheme for family law cases involving family violence.® The

action argued that this scheme unjustifiably infringed ss. 7, 15 and 28 of the Charter, and

" Law Affidavit, at para. 12.

8 Zanetti Affidavit, supra note 2, at paras. 16(d)-16(f) and 16(k); Michel v. Graydon, 2020 SCC
24 [Michel]; Barendregt v. Grebliunas, 2022 SCC 22 [Barendregt]. See also, Trial Lawyers
Association of British Columbia v. British Columbia (Attorney General), 2014 SCC 5; Colucci V.
Colucci, 2021 SCC 24 [Colucci].

% Supreme Court of BC Action No. S1733843, Vancouver Registry.



https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html
https://www.canlii.org/en/ca/scc/doc/2022/2022scc22/2022scc22.html
https://www.canlii.org/en/ca/scc/doc/2014/2014scc59/2014scc59.html
https://www.canlii.org/en/ca/scc/doc/2014/2014scc59/2014scc59.html
https://www.canlii.org/en/ca/scc/doc/2021/2021scc24/2021scc24.html
https://www.canlii.org/en/ca/scc/doc/2021/2021scc24/2021scc24.html

violated s. 96 of the Constitution Act, 1867. The litigation, which was settled in early 2024,

resulted in a significant expansion to legal aid eligibility and services for survivors.'

15. West Coast LEAF has also made submissions to this Court on the need to eradicate myths

and stereotypes about sexual assault from the justice system.!

16. Rise has engaged in significant advocacy to expose the harms of family violence.’? Rise
represented the appellant mother in K.M.N. v. SZ.M.,*3 which acknowledged the existence of
myths and stereotypes about family violence, described reliance on such a myth or stereotype
asa‘“reversible error,” and re-affirmed that a child’s indirect exposure to family violence is
legally relevant to parenting arrangements.'* In L.D.B. v. AN.H., the BC Court of Appeal
cited Rise’s report on the experiences of family violence survivors within BC’s family law
system — “Why Can’t Everyone Just Get Along? How BC’s Family Law System Puts

Survivors in Danger” — in its discussion of the harms of litigation abuse.™®

17. West Coast LEAF and Rise have also engaged in joint advocacy. In 2021, the organizations
co-intervened in Barendregt v. Grebliunas,*® primarily to e ucidate the pernicious influence
of myths and stereotypes about family violence in the adjudication of family law disputes.
They have aso co-authored several submissions to government on legidlative reforms
affecting survivors; these include submissions on the criminalization of coercive control and

10 Zanetti Affidavit, supra note 2, at para. 11.

11 Zanetti Affidavit, at paras. 16(d) and 17; Barendregt, supra note 8; R v. Kruk, 2024 SCC 7
[Kruk]; R. v. Kirkpatrick, 2022 SCC 33; R. v. J.J. and A.S. v. Her Majesty the Queen and Shane
Reddick, 2022 SCC 28; Bent v. Platnik, 2020 SCC 23.

12 |_aw Affidavit, supra note 5, at paras. 12-15.

13 K.M.N. v. SZ.M., 2024 BCCA 70 [K.M.N.].

14 K.M.N., at paras. 99-108 and 109-122. See aso, Law Affidavit, supra note 5, at para. 13(a).
51..D.B. v. AN.H., 2023 BCCA 480, at para. 113; Haley Hrymak and Kim Hawkins, “Why
Can’t Everyone Just Get Along? How BC’s Family Law System Puts Survivors in Danger”
(Vancouver: Rise Women’s Legal Centre, 2021). See also, Law Affidavit, supra note 5, at para.
15(a) and Exhibit A.

16 Barendregt, supra note 8.



https://www.canlii.org/en/ca/scc/doc/2024/2024scc7/2024scc7.html
https://www.canlii.org/en/ca/scc/doc/2022/2022scc33/2022scc33.html?autocompleteStr=2022%20SCC%2033&autocompletePos=1&resultId=a4e6f0e75ad24b369781a2045a018dcb&searchId=2024-09-06T11:30:11:988/64b78229ae10407b90d7c1eacf9d8ebb
https://www.canlii.org/en/ca/scc/doc/2022/2022scc28/2022scc28.html?autocompleteStr=2022%20SCC%2028&autocompletePos=1&resultId=9d8aec8907c7477a8eef710fc12b023c&searchId=2024-09-06T11:30:28:506/0d45d72d11d0486d9b0626fb8e65d6e6
https://www.canlii.org/en/ca/scc/doc/2022/2022scc28/2022scc28.html?autocompleteStr=2022%20SCC%2028&autocompletePos=1&resultId=9d8aec8907c7477a8eef710fc12b023c&searchId=2024-09-06T11:30:28:506/0d45d72d11d0486d9b0626fb8e65d6e6
https://www.canlii.org/en/ca/scc/doc/2020/2020scc23/2020scc23.html?autocompleteStr=2020%20SCC%2023&autocompletePos=1&resultId=5c771b285d2648309799cf740bd9bfe3&searchId=2024-09-06T11:31:26:532/d1a16eed8bfa4af59afb5b97a7239b13
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par70
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par99
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par108
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par109
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par122
https://www.canlii.org/en/bc/bcca/doc/2023/2023bcca480/2023bcca480.html
https://www.canlii.org/en/bc/bcca/doc/2023/2023bcca480/2023bcca480.html#par113
https://static1.squarespace.com/static/64220f300321233050a209ec/t/65de3b22be93725ee19fa396/1709062949128/Why+can%27t+everyone+just+get+along.pdf
https://static1.squarespace.com/static/64220f300321233050a209ec/t/65de3b22be93725ee19fa396/1709062949128/Why+can%27t+everyone+just+get+along.pdf
https://www.canlii.org/en/ca/scc/doc/2022/2022scc22/2022scc22.html

18.

amendments to BC’s Family Law Act!’ and Provincial Court Family Rules.8

B. West Coast L EAF and Rise’s Submissions Would Be Useful and Distinct

Gendered myths and stereotypes about family violence are a pervasive and pernicious
problem in the legal system. They result in the unequal treatment of survivors at law and
impede access to appropriate remedies.*® Despite the mischief they cause, such myths and
stereotypes have, until recently, received little sustained judicial attention.?’ This Court
acknowledged myths and stereotypes about interpersonal violence, in alimited way, in the
context of the criminal law’s “battered woman defence.” 2! It also implicitly addressed myths
and stereotypes about family violence in Michel v Graydon,?? Colucci v Colucci,?® and
Barendregt v Grebliunas.?* However, it has not yet explicitly recognized the operation of
these myths and stereotypes, and their legal implications, in the civil context. In arecent
family law appeal, the BC Court of Appeal held that trial judges should “assiduously guard”
against relying on myths and stereotypes about family violence in their reasoning
processes.?® This appeal presents the Court with the opportunity to do the same and confirm

that myths and stereotypes about family violence, like those about sexual assault, “have no

place in arational and just system of law”.?®

17 Eamily Law Act, SBC 2011, ¢ 25.

18 Provincial Court Family Rules, BC Reg 120/2020; Zanetti Affidavit, supra note 2, at paras.
16(c), 16(d) and 16(g); Law Affidavit, supra note 5, at paras. 13(b), 14(a), and 14(d).

¥ Deanne Sowter and Jennifer Koshan, ““Weaponizing” The Tort of Family Violence? Myths,
Stereotypes, Lawyers’ Ethics and Access to Justice” (under review) [Weaponizing The Tort].
20 Jennifer Koshan, “Challenging Myths and Stereotypes in Domestic Violence Cases,” (2023)
35-1 Canadian Journa of Family Law 33 [Koshan 2023].

%1 See, e.g., Rv. Lavallee, 1990 CanL 1l 95 (SCC), [1990] 1 SCR 852 [Lavalleg] and R. v.
Malott, 1998 CanL |1 845 (SCC), [1998] 1 SCR 123 [Malott].

22 Michel, supra note 8, at paras 85-86 & 95.

23 Colucci, supra note 8, at para 99.

24 Barendregt, supra note 8, at paras 143 & 184.

25 K.M.N., supra note 13, at para. 122.

R, v. A.G., 2000 SCC 17, at para. 2. See also, Kruk, supra note 11, at paras. 43.



https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/11025_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/120_2020
https://www.canlii.org/en/commentary/doc/2023CanLIIDocs632#!fragment//BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoByCgSgBpltTCIBFRQ3AT0otokLC4EbDtyp8BQkAGU8pAELcASgFEAMioBqAQQByAYRW1SYAEbRS2ONWpA
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii95/1990canlii95.html?resultIndex=1&resultId=ecd5d6e180a9454d8c584333dfe39174&searchId=2024-09-06T11:00:19:013/6b7ae35ef5744444baa637c2de3e96d3
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii845/1998canlii845.html?autocompleteStr=mal&autocompletePos=1&resultId=598aa398086648d1a14a4d0acab052db&searchId=2024-09-06T11:01:55:822/61a19e4447b641c8bfaf5411ea5b7432
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii845/1998canlii845.html?autocompleteStr=mal&autocompletePos=1&resultId=598aa398086648d1a14a4d0acab052db&searchId=2024-09-06T11:01:55:822/61a19e4447b641c8bfaf5411ea5b7432
https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par85
https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par86
https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par95
https://www.canlii.org/en/ca/scc/doc/2021/2021scc24/2021scc24.html#par99
https://www.canlii.org/en/ca/scc/doc/2022/2022scc22/2022scc22.html#par143
https://www.canlii.org/en/ca/scc/doc/2022/2022scc22/2022scc22.html#par184
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par122
https://www.canlii.org/en/ca/scc/doc/2000/2000scc17/2000scc17.html
https://www.canlii.org/en/ca/scc/doc/2000/2000scc17/2000scc17.html#par2
https://www.canlii.org/en/ca/scc/doc/2024/2024scc7/2024scc7.html
https://www.canlii.org/en/ca/scc/doc/2024/2024scc7/2024scc7.html#par43

a. Mythsand stereotypes about family violence are pervasivein tort and family

law proceedings

19. This Court has recognized women’s often disadvantaged position in the context of family
violence, the economic consequences of relationship breakdown, and family law

proceedings.?’ Myths and stereotypes perpetuate this disadvantage.

20. Myths and stereotypes are widely held ideas that are not empirically true but arise from
disadvantageous beliefs, attitudes, and narratives.?® Myths and stereotypes about family
violence remain all too common in civil claims, including in family law proceedings, in
submissions by parties, and in judicial reasoning.?®° The Appellant’s factum describes
common myths and stereotypesin family law proceedings, and the ways they inappropriately
impact credibility assessments of survivors, *° limit damage awards for torts related to family
violence, and feed a desire to reduce conflict between parties even where this may result in

“might over right” 32

21. The pervasive nature of myths and stereotypes about family violence can be seen in this case.
The Ontario Court of Appeal’s analysis imported reasoning based on myths and stereotypes,
for example about “weaponization” of family law proceedings.® At trial, cross-examination
and submissions relied on stereotypes that “real” family violence is reported to police and

that true survivors do not stay in abusive relationships.3

b. ThisCourt should prohibit reliance on myths and stereotypes

22. This Court has long recognized that the law must expunge myths and stereotypes about

sexual violence and that it is an error of law to rely on them in adjudicating charges of sexua

27 Michel, supra note 8, at paras. 90 and 95-96.

28 K oshan 2023, supra note 20, at 38; definition accepted in K.M.N., supra note 13, at para. 110.
29 K.M.N., at para. 125, Shipton v. Shipton, 2024 ONCA 624 at paras. 60-63.

30 SCC Court File No. 41061, Factum of the Appellant, at para. 86 [Appellant’s Factum].

31 Appellant’s Factum, at para. 36.

32 Appellant’s Factum, at paras. 61-64.

33 Appellant’s Factum, at para. 70.

3 Ahluwalia v Ahluwalia, 2022 ONSC 1303, at paras. 28, 63, 65 and 74 - 76.



https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par90
https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par95
https://www.canlii.org/en/ca/scc/doc/2020/2020scc24/2020scc24.html#par96
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par110
https://www.canlii.org/en/bc/bcca/doc/2024/2024bcca70/2024bcca70.html#par125
https://www.canlii.org/en/on/onca/doc/2024/2024onca624/2024onca624.html
https://www.canlii.org/en/on/onca/doc/2024/2024onca624/2024onca624.html#par60
https://www.canlii.org/en/on/onca/doc/2024/2024onca624/2024onca624.html#par63
https://www.scc-csc.ca/WebDocuments-DocumentsWeb/41061/FM010_Appellant_Kuldeep-Kaur-Ahluwalia.pdf
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html#par28
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html#par63
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html#par65
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html#par74
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1549/2022onsc1549.html#par76

23.

24,

assault.® In Rv Kruk, this Court clarified that the prohibition against reliance on myths and
stereotypes is grounded in the need to “remove discriminatory legal rules that contributed to
the view that women, as a group, were less worthy of belief and did not deserve legal
protection against sexual violence.”*® Justice Martin also commented that it “remains open”
to parties in future cases to argue that analogous myths and stereotypes exist in other legal

contexts and that reliance on such myths and stereotypes should be treated as errors of law.*’

Myths and stereotypes about family violence are grounded in the same gendered social
misconceptions about women as are myths and stereotypes about sexual assault and the
myths and stereotypes about intimate partner violence recognized in the criminal context.®
They conceal the law’s inadequacy in redressing the harms survivorsface. In particular,
myths and stereotypes about family violence explain the abuse in away that exonerates the
abuser and blames the victim.*® They have particular and disproportionate impacts on
survivors who experience intersecting inequalities, including Indigenous women, racialized
women, and women with disabilities, who face heightened risks of violence while also being

more susceptible to prejudicia beliefs about their credibility and reliability.*

The legal mischief produced by myths and stereotypes about family violence is comparable
to the mischief associated with myths and stereotypes about sexual assault. Both types of

myths and stereotypes underminetrial fairness by impeding the equal treatment of survivors

3 Most recently, see Kruk, supra note 11, at paras. 38-43.
36 Kruk, at para. 31.
3T Kruk, at para. 96. Asrecognized in Kruk, such a prohibition would not be “unbounded”. It

would not prevent reliance on evidence that supports an argument that would, without such

evidence, amount to an assumption based on myths and stereotypes.

38 Ahluwalia ONCA, supra note 1, at para. 1; Joint Federal/Provincial Commission into the April
2020 Nova Social Mass Casualty, Mass Casualty Commission. “Final Report — Turning the Tide
Together: Vol. 3 - Violence” (March 2023) at pp. 373-379 online (pdf):

https.//masscasual tycommission.ca/files/documents/Turning-the-Tide-Together-V olume-3-

Violence.pdf [Turning the Tide, Volume 3]; see also, Lavallee, supra note 25, and Malott, supra
note 25.

39 K oshan 2023, supra note 20, at pp. 52-55.

40 Turning the Tide, supra note 38, at pp. 373-379; Patrina Duhaney, “Criminalized Black
Women’s Experiences of Intimate Partner Violence in Canada” (2022) 28:11 Violence Against

Women 2765, at pp 2767 & 2777-2780.
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and undermining the courts’ truth-seeking function.*! They both artificially undermine the
credibility of survivors and distort fact-finding — for example, by ignoring or minimizing the
harms of family violence. They may aso re-traumatize the survivor by subjecting them to
invasive, humiliating, and ultimately irrelevant lines of inquiry.*? Ultimately, both types of
myths and stereotypes deny survivors equal legal protection from the gendered harms they

face, and so rob them of the equal benefit of the law.*

25. West Coast LEAF and Rise will argue that this Court should endorse a comprehensive
prohibition against reliance on myths and stereotypes about family violence in tort and
family proceedings. The proposed prohibition would build on the Court’s implicit
repudiation of some myths and stereotypes about intimate partner violence in family law
cases, and the Court’s criminal law jurisprudence prohibiting reliance on myths and

stereotypes in the adjudication of sexua assault charges.

26. The proposed interveners will invite the Court to define the prohibition as follows. First, in
interpreting, applying and developing the law, courts must avoid reliance on myths and
stereotypes about family violence. Second, a decision-maker’s reliance on myths or
stereotypes about family violence in fact-finding or legal reasoning will constitute reviewable
error. Third, to reinforce the prohibition, courts should intervene against advocacy that

incorporates or relies upon myths or stereotypes about family violence.*

41 Kruk, supra note 11, at para. 35 & 54.

42 K oshan 2023, supra note 20, at pp. 57; Katirai Negar, “Retraumatized in Court” (2020) 62
Ariz L Rev 81, at pp. 85-86; Deborah Epstein & LisaA. Goodman, "Discounting \Women:
Doubting Domestic Violence Survivors Credibility and Dismissing Their Experiences” (2019)
167:2 U PaL Rev 399, at pp. 447-451.

43 Donna Martinson & Margaret Jackson, “Family Violence and Evolving Judicial Roles: Judges
as Equality Guardiansin Family Law Cases” (2017) 30 Can J Fam L 11, at pp. 34-35; Koshan
2023, supra note 20, at pp. 35; Kruk, supra note 11, at para. 31.

4 Deanne Sowter, “Intimate Partner Violence and Ethical Lawyering: Not Just Special Rules for
Family Law” (2024) 102 Can Bar Rev 130 at pp. 141-145 and 163; Weaponizing The Tort,
supra note 19.
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c. ThisCourt should apply the proposed prohibition against family violence

myths and stereotypesin deciding whether to recognizethe Tort

27. West Coast LEAF and Rise will argue that the Court should apply the proposed prohibition
in addressing the question on appeal. The prohibition will assist the Court to determine
whether the Tort is required to make the law more responsive to survivors’ needs, or whether
the existing law is adequate or may be improved with adjustments short of recognizing a new

cause of action at common law.

28. First, the prohibition will assist the Court in determining whether the law currently failsto
provide survivors with appropriate remedies for the harms of family violence. The proposed
interveners will show that the prohibition is a necessary tool for measuring the adequacy of

existing remedies and assessing whether the law leaves a gap that cries out to be filled.*

29. Second, the prohibition will be useful in assessing whether existing torts, such as assault or
intentional infliction of emotional distress, themselves embed myths and stereotypesin the
common law, to the detriment of survivors. This assessment will help to identify areas of
mismatch between the harms of family violence and existing tort law, and will aid the Court
in determining whether contemporary tort law is properly equipped to address the insidious
harms of family violence.*®

30. Third, the prohibition is an appropriate standard against which to measure the likely impact
of the Tort on the legal system and, if recognized, to provide guidance to prevent its misuse.
By explicitly acknowledging the need to avoid myths and stereotypes, the prohibition will
allow the Court to assess whether recognition of the Tort would represent an incremental and

appropriate extension of the law, consistent with equality values.

45 Nevsun Resources Ltd v Araya, 2020 SCC 5, at paras. 238—240 [Nevsun], per Brown and

Rowe JJ, dissenting in part.
46 Nevsun. at paras. 237 and 241.
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PART IV — SUBMISSIONSON COSTS
31. West Coast LEAF and Rise seek no costs for this application and ask that none be awarded
against them.
PART V — ORDER
32. West Coast LEAF and Rise request that they be granted leave to jointly intervene in this
appeal on the following terms:
a. permission to file afactum in accordance with Rules 37 and 42;
b. permission to make oral argument at the hearing of this appeal; and

c. such further or other terms as this Honourable Court may deem just.

ALL OF WHICH ISRESPECTFULLY SUBMITTED

DATED at Vancouver, in the Province of British Columbia, this this 9" day of September
2024,

Monique Pongracic-Speier, KC, Kate Feeney,
Gita Keshava, Rosanna Adams
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