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complainants' entire medical, counselling and school records -- Trial judge ordering
stay of proceedings owing to non-disclosure and late disclosure by Crown -- Court of
Appeal allowing Crown's appeal and ordering new trial -- Whether stay of
proceedings appropriate remedy for non-disclosure by Crown of information in its

possession.

Criminal law -- Evidence-- Medical and counselling records-- Procedure

to be followed where accused seeks production of records in hands of third parties.

The accused was charged with a number of sexual offences. Defence
counsel obtained a pre-trial order requiring that the Crown disclose the
complainants entire medical, counselling and school records and that the
complainants authorize production of such records. The Crown applied to a
different judge for directions regarding the disclosure order and for the early
appointment of atrial judge. After atrial judge had been appointed, the Crown
again sought directions regarding the disclosure order. By thistime many of the
impugned records had come into its possession. Thetrial judge made it clear that
he was to be provided promptly with therapy records relating to all four
complainants. The accused later applied for ajudicial stay of proceedings based
on non-disclosure of several items. Crown counsel submitted that the two Crown
prosecutors were handling the case from different cities, and that there were
difficulties concerning communication and organization. She asserted that the
non-disclosure of some of the medical recordswas dueto inadvertence on her part,
and that she had "dreamt" the transcripts of certain interviews had been disclosed.
She submitted that uninhibited disclosure of medical and therapeuticrecordswould

revictimize the victims, and suggested that the disclosure order exhibited gender
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bias. Thetrial judge dismissed the application for a stay, finding that the failure
to disclose certain medical records had been an oversight. He noted, however, that
the letters written by Crown counsel to the counsellors had unacceptably limited
the scope of the disclosure to only those portions of the records which related
directly to the incidents involving the accused. This resulted in the full therapy
records not being disclosed to the defence until just beforethetrial. He concluded
that while the conduct of the Crown was"disturbing”, he did not believe that there
was a "grand design” to conceal evidence, nor any "deliberate plan to subvert
justice". Inlight of the difficulties encountered during discovery, Crown counsel
then agreed to waive any privilege with respect to the contents of the Crown'sfile
and to prepare a binder in relation to each of the complainants containing all
information inthe Crown's possession rel ating to each of them. On the second day
of thetrial, counsel for the accused made another application for ajudicial stay of
proceedings based largely on the fact that the Crown was still unable to guarantee
to the accused that full disclosure had been made. The tria judge stayed
proceedingson all four counts. He noted the constant intervention required by the
court to ensure full compliance with the disclosure order and found that the
Crown's earlier conduct had created "an aura" that had pervaded and ultimately
destroyed the case. The Court of Appeal allowed the Crown's appeal and directed
anew trial. Thisappeal raisestheissuesof (1) when non-disclosure by the Crown
justifies an order that the proceedings be stayed and (2) the appropriate procedure
to be followed when an accused seeks production of documents such as medical

or therapeutic records that are in the hands of third parties.
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Held (Lamer C.J. and Sopinka and Mgjor JJ. dissenting): The appeal
should be dismissed.

(1) Stay of Proceedings

Per LaForest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: Thereis
no need to maintain any type of distinction between the common law doctrine of
abuse of process and Charter requirements regarding abusive conduct. Where an
accused seeks to establish that non-disclosure by the Crown hasviolated s. 7, he
or she must establish that the impugned non-disclosure has, on the balance of
probabilities, prejudiced or had an adverse effect on his or her ability to make full
answer and defence. Such a determination requires reasonable inquiry into the
materiality of the non-disclosed information. Inferencesor conclusions about the
propriety of the Crown's conduct or intention are not necessarily relevant to
whether or not the accused's right to a fair trial isinfringed. The focus must be
primarily on the effect of the impugned actions on the fairness of thetrial. Once
a violation is made out, the court must fashion a just and appropriate remedy,
pursuant to s. 24(1). Wherethe adverseimpact upon the accused's ability to make
full answer and defence is curable by a disclosure order, then such a remedy,
combined with an adjournment where necessary to enable defence counsel to
review the disclosed information, will generally be appropriate. There may,
however, be exceptional situations where, given the advanced state of the
proceedings, it is simply not possible to remedy the prejudice. Inthose "clearest
of cases”, astay of proceedingswill be appropriate. When choosing aremedy for
anon-disclosure that has violated s. 7, the court should also consider whether the

Crown's breach of its disclosure obligations has violated fundamental principles
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underlying the community's sense of decency and fair play and thereby caused
prejudice to the integrity of the judicial system. If so, it should be asked whether
this prejudice is remediable, having regard to the seriousness of the violation and
to the societal and individual interests in obtaining a determination of guilt or

innocence.

While the Crown's conduct in this case was shoddy and inappropriate,
the non-disclosure cannot be said to haveviol ated the accused'sright to full answer
and defence. The whole issue of disclosure in this case arose out of the order
requiring that the Crown "disclose" records in the hands of third parties and that
the complainants authorize production of such records. This order was issued
without any form of inquiry into their relevance, let alone a balancing of the
privacy rights of the complainants and the accused's right to afair trial, and was
thus wrong. The Crown was ultimately right in trying to protect the interests of
justice, and the fact that it did so in such a clumsy way should not result in a stay
of proceedings, particularly when no prejudice was demonstrated to the fairness
of the accused's trial or to his ability to make full answer and defence. Even had
aviolation of s. 7 been found, this cannot be said to be one of the "clearest of

cases' which would mandate a stay of proceedings.

Per Cory and lacobucci JJ.: While the actions of Crown counsel
originally responsiblefor the prosecution of this case were extremely high-handed
and thoroughly reprehensible, the Crown's misdeeds were not such that, upon a

consideration of all the circumstances, the drastic remedy of a stay was merited.
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Per Lamer C.J. and Sopinka and Major JJ. (dissenting on this issue):
A stay of proceedings was appropriate here. The Crown's conduct impaired the
accused's ability to make full answer and defence. The impropriety of the
disclosure order if any does not excuse the Crown's failure to comply with it until
immediately before the trial. The Crown never took proper action regarding the
objections it had. If it could not appeal the order it should have returned to the
issuing judge to request variation or rescission. The letters from the Crown
prosecutor to the therapists narrowed the scope of the order. Assoon asthe order
was clarified for the therapists, complete records were disclosed, suggesting that
had the letters contained an accurate description of the order, compliance would
have occurred at a much earlier time. The Crown also breached its general duty
to disclose all relevant information. Each time disclosure was made in this case
it was the result of the defence having to raise the matter in court. The conduct of
the Crown was such that trust was lost, first by the defence, and finally by thetrial
judge. Itisof little consequence that a considerable amount of the non-disclosed
material was ultimately released piecemeal to the defence prior to the trial. The
effect of continual discovery of more non-disclosed evidence, coupled with the
Crown'sadmissionthat disclosurewas possi bly incompl ete, created an atmosphere
in which the defence's ability to prepare was impaired. The Crown's delay in
making disclosure and itsinability to assurethetrial judge that full disclosure had
been made even after commencement of the trial were fatal to the proceedings.
The continual breaches by the Crown made a stay the appropriate remedy.
Proceedings had become unworkable and unfair. Remedies under s. 24(1) of the
Charter are properly inthe discretion of thetrial judge. Thisdiscretion should not

be interfered with unless the decision was clearly unreasonable.
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The same breaches of the disclosure order, the general duty of
disclosure and the undertaking to disclose files to the defence which impaired the
accused's right to make full answer and defence also violated fundamental
principles of justice underlying the community's sense of fair play and decency.
Thetrial judge showed admirable tolerance for the behaviour of the Crown but in
the end had no choice but to order astay. When a criminal trial gains notoriety
because of the nature of the offence, the parties charged or any other reason, there
is an added burden in the paramount interest of ensuring fairness in the process.
In this case, the fact that the offences alleged were many yearsin the past and that
the accused had a high profile in the community called for a careful prosecution
to ensure fairness and the maintenance of integrity in the process. The conduct of
the Crown during the time the trial judge was involved, as well as in the months
before his appointment, was negligent, incompetent and unfair. The trial judge
was in the best position to observe the conduct of the Crown and its effect on the
proceedings. He found that the trial had become so tainted that it violated
fundamental principlesunderlying the community's sense of fair play and decency

and that the accused was impaired in his ability to make full answer and defence.

(2) Production of Records in the Possession of the Crown

Per Lamer C.J. and Sopinka J.: The Crown's disclosure obligations
established in Stinchcombe are unaffected by the confidential nature of therapeutic
records when the records are in the possession of the Crown. The complainant's
privacy interests in therapeutic records need not be balanced against the right of
the accused to make full answer and defence in the context of disclosure, since

concerns relating to privacy or privilege disappear where the documents in
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question have fallen into the Crown's possession. The complainant's lack of a
privacy interest in records that are possessed by the Crown counsels against a
finding of privilege in such records. Fairness must requirethat if the complainant
iswilling to release this information in order to further the criminal prosecution,
then the accused should be entitled to use theinformation in the preparation of his
or her defence. Moreover, any form of privilege may be forced to yield where
such a privilege would preclude the accused's right to make full answer and
defence. Information in the possession of the Crownwhichisclearly relevant and
important to the ability of the accused to raise a defence must be disclosed to the
accused, regardless of any potential claim of privilege that might arise. Whilethe
mere existence of therapeutic records is insufficient to establish the relevance of
those records to the defence, their relevance must be presumed where the records

are in the Crown's possession.

Per Cory and lacobucci JJ.: The principles set out in the Stinchcombe
decision, affirmed in Egger, pertaining to the Crown's duty to disclose must apply
to therapeutic records in the Crown's possession, as found by Lamer C.J. and

Sopinka J.

Per Major J.: The Crown's disclosure obligations established in
Stinchcombe are unaffected by the confidential nature of therapeutic recordsin its

possession, as found by Lamer C.J. and Sopinka J.

Per La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: This
appeal does not concern the extent of the Crown's obligation to disclose private

records in its possession, or the question whether privacy and equality interests
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may militate against such disclosure by the Crown. These issues do not arise in
this appeal and were not argued before the Court. Any comment on these

guestions would be strictly obiter.

(3) Production of Records in the Possession of Third Parties

Per Lamer C.J. and Sopinka J.: When the defence seeks information
in the hands of athird party (as compared to the state), the onus should be on the
accused to satisfy ajudge that theinformation islikely to berelevant. In order to
initiate the production procedure, the accused must bring a formal written
application supported by an affidavit setting out the specific grounds for
production. However, the court should be able, intheinterests of justice, to waive
the need for aformal application in some cases. In either event, notice must be
given to third parties in possession of the documents as well as to those persons
who have a privacy interest in the records. The accused must also ensure that the
custodian and the records are subpoenaed to ensure their attendance in the court.
The initial application for disclosure should be made to the judge seized of the
trial, but may be brought beforethetrial judge prior to the empanelling of thejury,
at the same time that other motions are heard. In the disclosure context, the
meaning of "relevance” is expressed in terms of whether the information may be
useful to the defence. 1nthe context of production, the test of relevance should be
higher: the presiding judge must be satisfied that there is a reasonable possibility
that theinformation islogically probative to an issue at trial or the competence of
awitnessto testify. While "likely relevance” is the appropriate threshold for the
first stage of the two-step procedure, it should not be interpreted as an onerous

burden upon the accused. A relevance threshold, at this stage, is simply a
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requirement to prevent the defence from engaging in speculative, fanciful,

disruptive, unmeritorious, obstructive and time-consuming requestsfor production.

Upon their production to the court, the judge should examine the
records to determine whether, and to what extent, they should be produced to the
accused. In making that determination, the judge must examine and weigh the
salutary and deleterious effects of a production order and determine whether a
non-production order would constitute a reasonable limit on the ability of the
accused to make full answer and defence. In balancing the competing rightsin
question, the following factors should be considered: (1) the extent to which the
record is necessary for the accused to make full answer and defence; (2) the
probative value of the record; (3) the nature and extent of the reasonable
expectation of privacy vested in the record; (4) whether production of the record
would be premised upon any discriminatory belief or bias; and (5) the potential
prejudiceto the complainant'sdignity, privacy or security of the person that would
be occasioned by production of the record. The effect on the integrity of thetrial
process of producing, or failing to produce, the record, having in mind the need to
maintain consideration in the outcome, is more appropriately dealt with at the
admissibility stage and not in deciding whether the information should be
produced. Asfor society'sinterest inthereporting of sexual crimes, thereare other
avenues available to the judge to ensure that production does not frustrate the
societal interests that may be implicated by the production of the records to the
defence. In applying these factors, it is also appropriate to bear in mind that
production of third party recordsis always available to the Crown provided it can

obtain a search warrant.
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Per Cory and lacobucci JJ.: The procedure suggested by Lamer C.J.
and Sopinka J. for determining whether records in the possession of third parties
are likely to be relevant was agreed with, as were their reasons pertaining to the
nature of the onusresting upon the accused and the nature of the balancing process

which must be undertaken by the trial judge.

Per Mgjor J.: The substantive law and the procedure recommended by
Lamer C.J. and SopinkaJ. in obtai ning therapeutic recordsfrom third personswere

agreed with.

Per La Forest, L'Heureux-Dubé and Gonthier JJ. (dissenting on this
issue): Private records, or records in which a reasonable expectation of privacy
lies, may includemedical or therapeutic records, school records, privatediariesand
social worker activity logs. An order for production of private records held by
third parties does not arise as aremedy under s. 24(1) of the Charter since, at the
moment of the request for production, the accused's rights under the Charter have
not been violated. Nonetheless, when deciding whether to order production of
private records, the court must exerciseitsdiscretion in amanner that is respectful
of Charter values. The constitutional values involved here are the right to full
answer and defence, the right to privacy, and the right to equality without

discrimination.

Witnesses have aright to privacy in relation to private documents and
recordswhich are not part of the Crown's" caseto meet" against theaccused. They
are entitled not to be deprived of their reasonabl e expectation of privacy except in

accordance with the principles of fundamental justice. Since an applicant seeking
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production of private records from third parties is seeking to invoke the power of
the State to violate the privacy rights of other individuals, the applicant must show
that the use of the State power to compel production is justified in a free and
democratic society. The use of State power to compel production of private
records will be justified in a free and democratic society when the following
criteria are met: (1) it is shown that the accused cannot obtain the information
sought by any other reasonable means; (2) production that infringes privacy must
be as limited as reasonably possible to fulfil the right to make full answer and
defence; (3) the arguments urging production rest on permissible chains of
reasoning, rather than upon discriminatory assumptions and stereotypes,; and
(4) there is proportionality between the salutary and deleterious effects of
production. The measure of proportionality must reflect the extent to which a
reasonabl e expectation of privacy vestsin the particular records, on the one hand,
and the importance of the issue to which the evidence relates, on the other.
Moreover, courtsmust remain aliveto thefact that, in certain cases, the del eterious
effects of production may demonstrably include negative effects on the
complainant's course of therapy, threatening psychological harm to the individual
concerned and thereby resulting in a concomitant deprivation of the individual's

security of the person.

The first step for an accused who seeks production of private records
held by a third party is to obtain and serve on the third party a subpoena duces
tecum. When the subpoena is served, the accused should notify the Crown, the
subject of the records, and any other person with an interest in the confidentiality
of the records that the accused will ask the trial judge for an order for their

production. Then, at thetrial, the accused must bring an application supported by
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appropriate affidavit evidence showing that the records are likely to be relevant
either to an issue in the trial or to the competence to testify of the subject of the
records. If the records are relevant, the court must balance the salutary and
del eterious effects of ordering that the records be produced to determine whether,

and to what extent, production should be ordered.

Therecords at issue here are not within the possession or control of the
Crown, do not form part of the Crown's " caseto meet", and were created by athird
party for a purpose unrelated to the investigation or prosecution of the offence. It
cannot be assumed that such records are likely to be relevant, and if the accused
isunableto show that they are, then the application for production must be rejected
asit amountsto nothing morethan afishing expedition. The burden on an accused
todemonstratelikely relevanceisasignificant one. It would beinsufficient for the
accused to demand production simply on the basi s of abare, unsupported assertion
that the records might impact on "recent complaint” or the "kind of person" the
witnessis. Similarly, the applicant cannot simply invoke credibility "at large”, but
must rather provide some basisto show that thereislikely to beinformationin the
impugned records which would relate to the complainant's credibility on a
particular, material issue at trial. Equally inadequate is a bare, unsupported
assertion that a prior inconsistent statement might berevealed, or that the defence
wishes to explore the records for "allegations of sexual abuse by other people".
Similarly, the mere fact that a witness has a medical or psychiatric record cannot
be taken as indicative of the potential unreliability of the evidence. Any
suggestion that a particular treatment, therapy, illness, or disability implies
unreliability must beinformed by cogent evidence, rather than stereotype, myth or

prejudice. Finally, it must not be presumed that the mere fact that a witness
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received treatment or counselling after a sexual assault indicates that the records
will contain information that is relevant to the defence. The focus of therapy is
vastly different from that of an investigation or other process undertaken for the
purposes of the trial. While investigations and witness testimony are oriented
toward ascertaining historical truth, therapy generally focuses on exploring the
complainant's emotional and psychological responses to certain events, after the

alleged assault has taken place.

If thetrial judge decides that the records are likely to be relevant, then
the analysis proceeds to the second stage, which has two parts. First, the trial
judge must balance the salutary and del eterious effects of ordering the production
of the records to the court for inspection, having regard to the accused's right to
make full answer and defence, and the effect of such production on the privacy and
equality rights of the subject of therecords. If thejudge concludesthat production
to the court is warranted, he or she should so order. Next, upon their production
to the court, the judge should examine the records to determine whether, and to
what extent, they should be produced to the accused. Production should only be
ordered in respect of those records, or parts of records, that have significant
probative value that is not substantially outweighed by the danger of prejudice to
the proper administration of justice or by the harm to the privacy rights of the
witness or to the privileged relation. The following factors should be considered
in this determination: (1) the extent to which the record is necessary for the
accused to make full answer and defence; (2) the probative value of the record;
(3) the nature and extent of the reasonable expectation of privacy vested in the
record; (4) whether production of the record would be premised upon any

discriminatory belief or bias; (5) the potential prejudice to the complainant's
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dignity, privacy or security of the person that would be occasioned by production
of the record; (6) the extent to which production of records of this nature would
frustrate society's interest in encouraging the reporting of sexual offences and the
acquisition of treatment by victims; and (7) the effect on the integrity of the trial
process of producing, or failing to produce, therecord, having in mind the need to
maintain consideration in the outcome. Where a court concludes that production
iswarranted, it should only be made in the manner and to the extent necessary to

achieve that objective.

A preliminary inquiry judge is without jurisdiction to order the
production of private records held by third parties. The disclosure order in the
present case did not emanate from a preliminary inquiry judge, but wasissued in
response to a pre-trial application by the defence. Even a superior court judge,
however, should not, in advance of thetrial, entertain an application for production
of private third party records. Such applications should be heard by the judge
seized of thetrial, rather than a pre-trial judge. In addition, it is desirable for the
judge hearing an application for production to have had the benefit of hearing, and
pronouncing upon, the defence's earlier applications, so as to minimize the
possibility of inconsistency in the treatment of two similar applications. More
generally, applications for production of third party records should not be
entertained before the commencement of thetrial, even by thejudge whois seized
of thetrial. First, the concept of pre-trial applicationsfor production of documents
held by third parties is alien to criminal proceedings. Second, if pre-trial
applications for production from third parties were permitted, it would invite
fishing expeditions, create unnecessary delays, and inconvenience witnesses by

requiring them to attend court on multiple occasions. Moreover, ajudgeisnotin
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a position, before the beginning of the trial, to determine whether the records in
question are relevant, much less whether they are admissible, and will be unable

to balance effectively the constitutional rights affected by a production order.

Since theright of the accused to afair trial has not been balanced with
the competing rights of the complainant to privacy and to equality without

discrimination in this case, a new trial should be ordered.

Per McLachlin J. (dissenting on this issue): L'Heureux-Dubé J.'s
reasons were concurred in entirely. The test proposed strikes the appropriate
balance between the desire of the accused for compl ete disclosure from everyone
of everything that could conceivably be helpful to his defence, on the one hand,
and the constraints imposed by the trial process and privacy interests of third
parties who find themselves caught up in the justice system, on the other, all
without compromising the constitutional guarantee of a trial which is
fundamentally fair. The Charter guaranteesnot thefairest of all possibletrials, but
rather atrial which isfundamentally fair. What constitutes afair trial takes into
account not only the perspective of the accused, but the practical limits of the
system of justice and the lawful interests of others involved in the process, like
complainants and the agencies which assist them in dealing with the trauma they
may have suffered. What thelaw demandsisnot perfect justice, but fundamentally

fair justice.
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Thiscase, along with the companion decisioninA. (L.L.) v. B. (A.), [1995] 4 S.C.R.
536, raises the issue of whether and under what circumstances an accused is
entitled to obtain production of sexual assault counselling recordsinthe possession
of third parties. It also raises the issue of when a stay of proceedings is the
appropriate remedy for non-disclosure by the Crown of information in its
possession which is neither clearly irrelevant nor privileged. On the latter issue,

we agree with the reasons of Justice Major.

Asfor the issue of the production of therapeutic records, we have had the benefit
of reading the reasons of our colleague Justice L'Heureux-Dubé, and we are in
general agreement with her reasons on the issues of privacy and privilege. We
wish, however, to make the following comments regarding the procedure to be

followed for the disclosure and production of therapeutic records.

[1. Analysis

1. Introduction

The issues raised in the present appeal relate primarily to the production of
therapeutic records beyond the possession or the control of the Crown. Generally
speaking, this issue concerns the manner in which the accused can obtain
production of therapeutic records from the third party custodian of the documents
in question. Although issues relating to the disclosure of private records in the
possession of the Crown are not directly engaged in this appeal, we nevertheless
feel that some preliminary comments on that issue would provide a useful

background to adiscussion of therapeutic recordsin the possession of third parties.
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As a result, we begin our analysis with a brief consideration of the disclosure
obligations of the Crown where therapeutic counselling records arein the Crown's
possession or control. From there, we will move on to consider the case where
such records remain in the hands of third parties and the production of those

records is sought by the accused.

2. Recordsin the Possession of the Crown

(&) The Application of Stinchcombe

The principles regarding the disclosure of information in the possession of the
Crown were devel oped by thisCourt in R. v. Stinchcombe, [1991] 3S.C.R. 326. In
that case, it was determined that the Crown has an ethical and constitutional
obligation to the defence to disclose all information in its possession or control,
unlesstheinformationin questionisclearly irrelevant or protected by arecognized

form of privilege.

The Crown's duty to disclose information in its possession is triggered when a
request for disclosure is made by the accused. When such arequest is made, the
Crown has a discretion to refuse to make disclosure on the grounds that the
information sought is clearly irrelevant or privileged. Where the Crown chooses
to exercise this discretion, the Crown bears the burden of satisfying thetrial judge
that withholding the information is justified on the grounds of privilege or

irrelevance.
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The foregoing principles were settled by this Court's decision in Stinchcombe and
affirmed in R. v. Egger, [1993] 2 S.C.R. 451, and R. v. Chaplin, [1995] 1 S.C.R.
727, and are not subject to challenge in this appeal. However, it isimportant to
consider whether therapeutic records of the kind at issue in this appeal should be
subject to a different disclosure regime than other kinds of information in the
possession of the Crown. In answering this question, the Court must consider
whether the Crown's disclosure obligations should be tempered by a balancing of
the complainant's privacy interests in therapeutic records against the right of the
accused to make full answer and defence. In our view, a balancing of these

competing interests is unnecessary in the context of disclosure.

(b) Privacy and Privilege

Asour colleague L 'Heureux-Dubé J. points out, sexual assault counselling records
relate to intimate aspects of the life of the complainant. As aresult, therapeutic
records attract a stronger privacy interest than many other forms of information
that may be in the Crown's possession. One could accordingly argue that the
intensely private nature of therapeutic records affects the Crown's obligation to
disclose such material to the defence, or that disclosure by the Crown is not
required owing to some form of privilege that may attach to the information
contained in the records. In our view, however, concerns relating to privacy or
privilege disappear where the documents in question have fallen into the
possession of the Crown. Weare accordingly of the opinion that the Crown'swell-
established duty to disclose all information inits possession is not affected by the

confidential nature of therapeutic records.
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In our view, it would be difficult to argue that the complainant enjoys an
expectation of privacy in records that are held by the Crown. In discussing the
nature of acomplainant's privacy interest in therapeutic records, L'Heureux-Dubé
J. points out that such records often relate to "intensely private aspects' of the
complainant's personal life, and describe thoughts and feelings "which have never
even been shared with the closest of friends or family" (para. 112). With respect,
we agree that important privacy interests attach to counselling records in the
situation described by our colleague. However, where the documentsin question
have been shared with an agent of the state (namely, the Crown), it isapparent that
the complainant'sprivacy interest inthoserecordshasdisappeared. Clearly, where
the records are in the possession of the Crown, they have become "the property of
the public to be used to ensure that justiceisdone" (Stinchcombe, supra, at p. 333).
Asaform of "public property", records in the possession of the Crown are simply
incapable of supporting any expectation of privacy. As a result, there is no
"privacy interest" to be balanced against the right of the accused to make full

answer and defence.

The complainant's lack of a privacy interest in records that are possessed by the
Crown counsels against afinding of privilege in such records. As stated above, it
is somewhat inconsistent to claim that therapeutic records are sufficiently
confidential to warrant aclaim of privilege even after thisconfidentiality has been
waived for the purpose of proceeding against the accused. Obviously, fairness
must require that if the complainant iswilling to release thisinformation in order
to further the criminal prosecution, then the accused should be entitled to use the

information in the preparation of his or her defence.
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In deciding that the complainant waives any potential claim of privilege where
therapeutic records are provided to the Crown, we recognize that any such waiver
must be "fully informed” in order to defeat an attempted claim of privilege.
Clearly, one could make the argument that the complainant would not have turned
the documents over to the Crown had he or she been aware that the accused could
be given access to the records. However, this problem is easily solved by placing
an onus upon the Crown to inform the complainant of the potential for disclosure.
Where the Crown seeks to obtain the records in question for the purpose of
proceeding against the accused, the Crown must explain to the complainant that
the records, if relevant, will have to be disclosed to the defence. Asaresult, the
complainant will be given the opportunity to decide whether or not to waive any
potential claim of privilege prior to releasing the records in question to the agents

of the state.

Finally, it must be recognized that any form of privilege may be forced to yield
where such a privilege would preclude the accused's right to make full answer and
defence. Asthis Court held in Stinchcombe (at p. 340), atrial judge may require
disclosure "in gpite of the law of privilege" (emphasis added) where the
recognition of the asserted privilege unduly limitsthe right of the accused to make
full answer and defence. Asaresult, information in the possession of the Crown
which is clearly relevant and important to the ability of the accused to raise a
defence must be disclosed to the accused, regardless of any potential claim of

privilege that might arise.

(c) Relevance
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12 In commenting on the nature of therapeutic records, L'Heureux-Dubé J. has made
it clear that the relevance of such records to the preparation of the defence cannot

be presumed. AsL'Heureux-Dubé J. statesin her decision (at para. 144):

... It must not be presumed that the mere fact that a witness received
treatment or counselling after asexual assault indicatesthat the records
will contain information that is relevant to the defence. The focus of
therapy isvastly different from that of aninvestigation or other process
undertaken for the purposes of thetrial.

With respect, we agree with the proposition that the mere existence of therapeutic
records is insufficient to establish the relevance of those records to the defence.
However, we are of the opinion that the relevance of such records must be
presumed where the records are in the possession of the Crown. Generally
speaking, the Crown would not obtai n possession or control of therapeutic records
unless the information the records contained was somehow relevant to the case
against the accused. While one could make the argument that the Crown simply
wished to peruse the records in question in order to ensure that they contained no
relevant information, this cannot affect the Crown's obligation to disclose. If
indeed the Crown merely surveyed the records and found them to contain no
relevant material, the Crown would retain the opportunity to provetheirrelevance
of the records on a Stinchcombe application by the defence. Clearly, the Crownis
in abetter position than the accused to discharge any onusregarding the relevance

of the records, as the Crown retains possession and control of the information.

(d) Conclusion
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For each of the foregoing reasons, we are of the view that the Crown's disclosure
obligations established in the Stinchcombe decision are unaffected by the
confidential nature of therapeutic records. Where the Crown has possession or
control of therapeutic records, thereis simply no compelling reason to depart from
the reasoning in Stinchcombe: unless the Crown can prove that the records in
question areclearly irrelevant or subject to some form of public interest privilege,
the therapeutic records must be disclosed to the defence.

Having concluded that the principles of Stinchcombe are applicable in the context
of therapeutic records within the Crown's possession, it remains to be determined
what procedures for production will apply where the counselling records in
question are possessed by third parties. Our views asto the appropriate procedure

in that situation are discussed below.

3. Recordsin the Hands of Third Parties

(&) The Application of Stinchcombe

As stated earlier, this Court's decision in Stinchcombe set out the general principle
that an accused's ability to access information necessary to make full answer and
defence is now constitutionally protected under s. 7 of the Canadian Charter of
Rightsand Freedoms. Therational efor thisconstitutional protection stemsfromthe
basic proposition that the right to make full answer and defence is "one of the
pillars of criminal justice on which we heavily depend to ensure that the innocent

are not convicted": Stinchcombe, at p. 336.
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Stinchcombe and its progeny were decided in the context of disclosure, where the
information in question was in the possession of the Crown or the police. In that
context, we held that an accused was entitled to obtain all of theinformation in the
possession of the Crown, unlesstheinformationin question wasclearly irrelevant.
However, Stinchcombe recognized that, even in the context of disclosure, there are
limits on the right of an accused to access information. For example, when the
Crown assertsthat theinformation is privileged, the trial judge must then balance
the competing claimsat issue. In such cases, theinformationwill only be disclosed
where the trial judge concludes that the asserted privilege "does not constitute a
reasonable limit on the constitutional right to make full answer and defence"

(Stinchcombe, at p. 340).

In our opinion, the balancing approach we established in Sinchcombe can apply
with equal force in the context of production, where the information sought isin
the hands of athird party. Of course, the balancing process must be modified to
fit the context in which it isapplied. In casesinvolving production, for example,
we are concerned with the competing claims of aconstitutional right to privacy in
the information on the one hand, and the right to full answer and defence on the
other. We agree with L'Heureux-Dubé J. that a constitutional right to privacy

extends to information contained in many forms of third party records.

In recognizing that all individuals have a right to privacy which should be
protected as much as is reasonably possible, we should not lose sight of the
possibility of occasioning a miscarriage of justice by establishing a procedure

which unduly restricts an accused's ability to access information which may be
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necessary for meaningful full answer and defence. In R. v. Seaboyer, [1991] 2

S.C.R. 577, at p. 611, we recognized that:

Canadian courts ... have been extremely cautiousin restricting the
power of the accused to call evidence in his or her defence, a
reluctance founded in the fundamental tenet of our judicial system
that an innocent person must not be convicted.
Indeed, so important is the societal interest in preventing a miscarriage of justice
that our law requires the state to disclose the identity of an informer in certain
circumstances, despite the fact that the revelation may jeopardize the informer's

safety.

(b) The First Stage: Establishing "Likely Relevance"

When the defence seeks information in the hands of athird party (as compared to
the state), the following considerations operate so as to require a shifting of the

onus and a higher threshold of relevance:

(1) theinformation isnot part of the state's "case to meet" nor hasthe
state been granted access to the information in preparing its case;

and

(2) third parties have no obligation to assist the defence.

In light of these considerations, we agree with L'Heureux-Dubé J. that, at thefirst

stage in the production procedure, the onus should be on the accused to satisfy a

judge that the information is likely to be relevant. The onus we place on the
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accused should not be interpreted as an evidential burden requiring evidence and
avoir direin every case. It is simply an initial threshold to provide a basis for
production which can be satisfied by oral submissions of counsel. It isimportant
to recognize that the accused will bein avery poor position to call evidence given
that he has never had accessto the records. Viva voce evidence and avoir dire may,
however, berequired in situationsin which the presiding judge cannot resolve the

matter on the basis of the submissions of counsel. (See Chaplin, supra, at p. 744.)

In order to initiate the production procedure, the accused must bring a formal
written application supported by an affidavit setting out the specific grounds for
production. However, the court should be able, intheinterests of justice, towaive
the need for aformal application in some cases. In either event, however, notice
must be given to third parties in possession of the documents as well as to those
persons who have aprivacy interest in the records. The accused must also ensure
that the custodian and the records are subpoenaed to ensure their attendance in the
court. Theinitial application for disclosure should be made to the judge seized of
the trial, but may be brought before the trial judge prior to the empanelling of the
jury, at the same time that other motions are heard. In thisway, disruption of the
jury will be minimized and both the Crown and the defence will be provided with
adequate time to prepare their cases based on any evidence that may be produced

as aresult of the application.

According to L'Heureux-Dubé J., once the accused meets the "likely relevance"
threshold, he or she must then satisfy the judge that the sal utary effects of ordering
the documents produced to the court for i nspection outwei gh the del eterious effects

of such production. We are of the view that this balancing should be undertaken
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at the second stage of the procedure. The "likely relevance” stage should be
confined to a question of whether the right to make full answer and defence is
implicated by information contained in the records. Moreover, ajudge will only
bein an informed position to engage in the required balancing analysis once he or

she has had an opportunity to review the records in question.

(c) The Meaning of "Likely" Relevance

In the disclosure context, the meaning of "relevance” is expressed in terms of
whether the information may be useful to the defence (see Egger, supra, at p. 467,
and Chaplin, supra, at p. 740). In the context of production, the test of relevance
should be higher: the presiding judge must be satisfied that there is a reasonable

possibility that the information is logically probative to an issue at trial or the

competence of a witness to testify. When we speak of relevance to "an issue at

trial", we are referring not only to evidence that may be probative to the material
issuesin the case (i.e. the unfolding of events) but also to evidence relating to the
credibility of witnesses and to the reliability of other evidence in the case. See R.

V. R (L.) (1995), 39 C.R. (4th) 390 (Ont. C.A.), at p. 398.

This higher threshold of relevance is appropriate because it reflects the context in
which the information is being sought. Generally speaking, records in the hands
of third parties find their way into court proceedings by one of two procedures.
First, under s. 698(1) of the Criminal Code, R.S.C., 1985, c. C-46, a party may
apply for a subpoena requiring a person to attend where that person is likely to
give material evidence in a proceedings. Pursuant to s. 700(1) of the Code, the

subpoenaisonly availablefor those recordsin the custodian's possession "relating
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to the subject-matter of the proceedings'. The second method of obtaining
production of documentsisto apply for a search warrant pursuant to s. 487(1) of
the Code. Under s. 487(1)(b) a search warrant will be issued where a justice is
satisfied that there is in a building, receptacle or place "anything that there are
reasonable groundsto believewill afford evidence with respect to the commission
of an offence ...". Consequently, under either of these schemes the individual
seeking accessto third party records must satisfy a neutral arbiter that the records
arerelevant to the proceedingsin question. We agree with L'Heureux-Dubé J. that

the appropriate procedure to follow is via the subpoena duces tecum route.

While we agree that "likely relevance” is the appropriate threshold for the first
stage of the two-step procedure, we wish to emphasize that, while this is a
significant burden, it should not be interpreted as an onerous burden upon the
accused. There are several reasons for holding that the onus upon the accused
should be alow one. First, at this stage of the inquiry, the only issue is whether
the information is "likely" relevant. We agree with L'Heureux-Dubé J. that
considerationsof privacy should not enter into the analysisat this stage. We should
al so not be concerned with whether the evidence would be admissible, for example
as amatter of policy, asthat is adifferent query (Morrisv. The Queen, [1983] 2
S.C.R. 190). Asthe House of Lordsrecognized in R. v. Preston, [1993] 4 All E.R.
638, at p. 664:

... the fact that an item of information cannot be put in evidence by a
party does not mean that it is worthless. Often, the train of inquiry
which leads to the discovery of evidence which isadmissible at atrial
may include an item which is not admissible....
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A relevancethreshold, at this stage, issimply arequirement to prevent the defence
from engagingin "speculative, fanciful, disruptive, unmeritorious, obstructiveand

time-consuming" requests for production. See Chaplin, supra, at p. 744.

Second, by placing an onus on the accused to show "likely relevance”, we put the
accused in the difficult situation of having to make submissions to the judge
without precisely knowing what is contained in the records. This Court has
recognized on a number of occasions the danger of placing the accused in a
"Catch-22" situation as a condition of making full answer and defence (see, for
example, Derschv. Canada (Attorney General), [1990] 2 S.C.R. 1505, at pp. 1513-
14; R. v. Garofoli, [1990] 2 S.C.R. 1421, at pp. 1463-64; Carey v. Ontario, [1986]
2S.C.R.637; andR.v. Durette, [1994] 1 S.C.R. 469). In Durette, at p. 499, Sopinka

J., for amajority of the Court, held:

The appellants should not be required to demonstrate the specific use

to which they might put information which they have not even seen.
Similarly, LaForest J. in Carey, at p. 678, held in commenting on thelower court's
decision which denied the applicant access to cabinet documents because his
submissions, according to that court, were no more than "a bare unsupported

assertion ... that something to help him may be found":

What troubles me about this approach is that it puts on a plaintiff
[the] burden of proving how the documents, which are admittedly
relevant, can be of assistance. How can he do that? He has never seen
them; they are confidential and so unavailable. To some extent, then,
what the documents contain must be a matter of speculation.
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We are of the view that the concern expressed in these cases applies with equal
force in the case at bar, where the ultimate goal is the search for truth rather than

the suppression of potentially relevant evidence.

L 'Heureux-Dubé J. questionsthe " Catch-22" anal ogy in the context of production.
In her view, there is no presumption of materiality because the records are not
created nor sought by the state as part of its investigation. However, it should be
remembered that in most cases, an accused will not be privy to the existence of
third party records which are maintained under strict rules of confidentiality.
Generally speaking, an accused will only become aware of the existence of records
because of something which arisesin the course of the criminal case. For example,
the complainant's psychiatrist, therapist or social worker may come forward and
reveal hisor her concerns about the complainant (as occurred in R. v. Ross (1993),
79 C.C.C. (3d) 253 (N.S.C.A)), and R. v. Ross (1993), 81 C.C.C. (3d) 234
(N.S.C.A))). In other cases, the complainant may reveal at the preliminary inquiry
or in his or her statement to the police that he or she decided to lay a criminal
charge against the accused following avisit with a particular therapist. Thereisa
possibility of materiality where there is a "reasonably close temporal connection
between" the creation of the records and the date of the alleged commission of the
offence (R. v. Osolin, [1993] 4 S.C.R. 595, at p. 673) or in cases of historical
events, as in this case, a close temporal connection between the creation of the

records and the decision to bring charges against the accused.

InR. v. Morin, [1988] 2 S.C.R. 345, at p. 370, we recognized that "[i]t is difficult
and arguably undesirable to lay down stringent rules for the determination of the

relevance of a particular category of evidence". Consequently, while we will not
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attempt to set out categories of relevance, we feel compelled to respond to some
of the statements expressed by our colleague. L'Heureux-Dubé J. suggestsin her
reasons that "the assumption that private therapeutic or counselling records are
relevant to full answer and defence is often highly questionable" (para. 109) and
that "the vast mgjority of information noted during therapy sessions bears no
relevance whatsoever or, at itshighest, only an attenuated sense of relevancetothe
issues at trial" (para. 144). With respect, we disagree. L'Heureux-Dubé J.'s
observation as to the likelihood of relevance belies the reality that in many
criminal cases, trial judges have ordered the production of third party records often
applying the same principles we have enunciated in this case. The sheer number
of decisions in which such evidence has been produced supports the potential

relevance of therapeutic records.

Moreover, in Osolin, supra, this Court recognized the importance of ensuring
access to the kind of information at issue in this appeal. In Osolin, we ordered a
new trial where the accused had been denied an opportunity to cross-examine
regarding the psychiatric records of the complainant. Those records contained the

following entry (at p. 661):

Sheis concerned that her attitude and behaviour may have influenced
the man to some extent and is having second thoughts about the entire
case.

Cory J., for the mgjority, held, at p. 674, that:

...what the complainant said to her counsellor ... could well reflect a
victim's unfortunate and unwarranted feelings of guilt and shame for
actions and events that were in no way her fault. Feelings of guilt,
shame and lowered self-esteem are often the result of the trauma of a
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sexual assault. If this is indeed the basis for her statement to the
counsellor, then they could not in any way lend an air of reality to the
accused's proposed defence of mistaken belief in the complainant's
consent. However, in the absence of cross-examination itisimpossible
to know what the result might have been.

29 By way of illustration only, we are of the view that there are anumber of waysin

which information contained in third party records may be relevant, for example,

in sexual assault cases:

(1)

(2)

3

they may contain information concerning the unfolding of events
underlying the criminal complaint. See Osolin, supra, and R. v.R.S.

(1985), 19 C.C.C. (3d) 115 (Ont. C.A.).

they may reveal the use of a therapy which influenced the
complainant's memory of the alleged events. For example, inR. v.
L. (D.O.), [1993] 4 S.C.R. 419, at p. 447, L'Heureux-Dubé J.
recognized the problem of contamination when she stated, in the
context of the sexual abuse of children, that "the fear of
contaminating required testimony has forced the delay of needed
therapy and counselling”. See too R. v. Norman (1993), 87 C.C.C.
(3d) 153 (Ont. C.A.).

they may contain information that bears on the complainant's
"credibility, including testimonial factors such as the quality of
their perception of events at the time of the offence, and their

memory since". See R. v. R. (L.), supra, at p. 398; R. v. Hedstrom
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(1991), 63 C.C.C. (3d) 261 (B.C.C.A.); R v. Ross (1993), 81
C.C.C. (3d) 234 (N.S.C.A.); Toohey v. Metropolitan Police
Commissioner, [1965] 1 All. E.R. 506 (H.L.).

As a result, we disagree with L'Heureux-Dubé J.'s assertion that therapeutic

records will only be relevant to the defence in rare cases.

(d) TheRole of the Judge at the Second Stage: Balancing Full Answer
and Defence and Privacy

We agree with L'Heureux-Dubé J. that "upon their production to the court, the
judge should examine the records to determine whether, and to what extent, they
should be produced to the accused" (para. 153). We also agree that in making that
determination, the judge must examine and weigh the salutary and deleterious
effects of aproduction order and determine whether anon-production order would
constitute areasonable limit on the ability of the accused to make full answer and
defence. In some cases, it may be possible for the presiding judge to provide a
judicial summary of the recordsto counsel to enable them to assist in determining
whether the material should be produced. This, of course, would depend on the

specific facts of each particular case.

We also agree that, in balancing the competing rights in question, the following
factors should be considered: " (1) the extent to which the record is necessary for
the accused to make full answer and defence; (2) the probative value of the record
in question; (3) the nature and extent of the reasonable expectation of privacy
vested inthat record; (4) whether production of the record would be premised upon

any discriminatory belief or bias' and "(5) the potential prejudice to the
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complainant's dignity, privacy or security of the person that would be occasioned

by production of the record in question” (para. 156).

However, L'Heureux-Dubé J. also refersto two other factorsthat she believes must
be considered. She suggests that the judge should take account of "the extent to
which production of records of this nature would frustrate society's interest in
encouraging the reporting of sexual offences and the acquisition of treatment by
victims' aswell as"the effect on the integrity of thetrial process of producing, or
failing to produce, the record, having in mind the need to maintain consideration
inthe outcome" (para. 156). Thislast factor ismore appropriately dealt with at the
admissibility stage and not in deciding whether the information should be
produced. Asfor society's interest in the reporting of sexual crimes, we are of the
opinionthat thereare other avenuesavail ableto thejudgeto ensurethat production
does not frustrate the societal interests that may be implicated by the production
of the records to the defence. A number of these avenues are discussed by the

Nova Scotia Court of Appeal in R. v. Ryan (1991), 69 C.C.C. (3d) 226, at p. 230:

As the trials of these two charges proceed, there are a number of
protective devices to allay the concerns of the caseworkers over the
contents of their files. The trial judge has considerable discretion in
these matters. It isfor thetrial judge to determine whether a ban shall
be placed on publication. It is for the trial judge to decide whether
spectators shall be barred when evidence is given on matters that the
trial judge deems to be extremely sensitive and worth excluding from
the information available to the public. High on the list is, of course,
the matter of relevance. Unless the evidence sought from the witness
meets the test of relevancy, it will be excluded. Thetrial judgeisable
to apply the well-established rules and tests to determine whether any
given piece of evidence is relevant.
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We are also of the view that these options are available to the judge to further
protect the privacy interests of witnesses if the production of private records is

ordered.

Consequently, the societal interest is not a paramount consideration in deciding
whether the information should be provided. It is, however, a relevant factor

which should be taken into account in weighing the competing interests.

In applying these factors, it is also appropriate to bear in mind that production of
third party recordsisalwaysavailableto the Crown provided it can obtain asearch
warrant. It cando so if it satisfies ajustice that thereisin aplace, which includes
aprivatedwelling, anything that there arereasonabl e groundsto believewill afford
evidence of the commission of an offence. Fairness requires that the accused be

treated on an equal footing.

I11. Conclusion and Disposition

Although the parties have obviously failed to observe the above proceduresfor the
production of third party records, it is unnecessary to determine whether or not a
production order was warranted in this case. In our view, Maor J. is correct in
holding that the impropriety of the production order at issue in this appeal "does
not excuse the conduct of the Crown after the order was made" (para. 222). Asa
result, whether or not production was warranted in this case, the conduct of the
Crown in refusing to comply with the production order is inexcusable, and

warrants a stay of the proceedings against the accused. We are therefore in
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compl ete agreement with the reasoning and conclusions of Major J., and would

accordingly hold that this appeal should be allowed.

The reasons of La Forest, L'Heureux-Dubé and Gonthier JJ. were

delivered by

L'HEUREUX-DUBE J. -- Two issuesareraised by thisappeal. First, when does non-
disclosure by the Crown justify an order that the proceedings which are the subject
matter of the non-disclosure be stayed? Second, what isthe appropriate procedure
to be followed when an accused seeks production of documents such as medical

and/or therapeutic records that are in the hands of third parties?

Strictly speaking, |eave has only been sought to this Court from the decision of the
British Columbia Court of Appeal in R. v. O'Connor (1994), 89 C.C.C. (3d) 109,
which addressed the question of the appropriateness of astay. However, much of
the non-disclosure and late disclosure that formed the basis for the stay of
proceedingsthat isthe subject of this appeal related directly to disagreement over
the appropriateness of the pre-trial disclosure order made by Campbell A.C.J. As
aresult, those reasons must beread together asawholewith R. v. O'Connor (1994),
90 C.C.C. (3d) 257 ("O'Connor (No. 2)"), in which the Court of Appeal provided
guidelines for future applications for production of medical records held by third
parties. Given the national importance of establishing guidelines for such
production (in light of the absence of |egislativeintervention), and thefact that this
matter was fully argued before us, it is appropriate for this Court to provide some
assistance to lower courtsin thisrespect. Besides, the question is squarely raised

in another appeal which washeard by this Court and in which judgment isrendered
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concurrently with this one:  A. (L.L.) v. B. (A), [1995] 4 S.C.R. 536. As a
preliminary matter, however, it is necessary to set out the facts and judgments

relevant to each of the two issues raised in this case.

|. Abuse of Process

A. Facts and Judgments

The appellant, Hubert Patrick O'Connor, is a Bishop of the Roman Catholic
Church. In the 1960s, he was the principal of a native residential school in
WilliamsLake. Asaresult of incidents alleged to have taken place between 1964
and 1967 in the Williams Lake area, the appellant was charged in February 1991
with two counts of rape and two counts of indecent assault. Each count arose in
relation to a separate complainant. The four complainants, P.P, M.B., R.R., and
A.S., were all former students employed by the school and under the direct

supervision of the appellant.

A preliminary inquiry was held in Williams Lake on July 3 and 4, 1991, and, on
June 4, 1992, defence counsel applied for, and obtained, an order from Campbell
A.C.J. requiring disclosure of the complainants' entire medical, counselling and
school records. Defence counsel justified its disclosure request on the need to test
the complainants credibility, as well as to determine issues such as recent

complaint and corroboration. The order reads as follows:

THIS COURT ORDERS that Crown Counsel produce names,
addresses and telephone numbers of therapists, counsellors,
psychologistsor psychiatristswho havetreated any of the complainants
with respect to allegations of sexual assault or sexual abuse.
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THIS COURT FURTHER ORDERS that the complainants
authorize all therapists, counsellors, psychologists and psychiatrists
who have treated any of them with respect to allegations of sexual
assault or sexual abuse, to produce to the Crown copies of their
complete file contents and any other related material including all
documents, notes, records, reports, taperecordingsand videotapes, and
the Crown to provide copies of all this material to counsel for the
accused forthwith.

THIS COURT FURTHER ORDERS that the complainants
authorizethe Crown to obtain all school and employment recordswhile
they were in attendance at St. Joseph's Mission School and that the
Crown provide those records to counsel for the accused forthwith.

THIS COURT FURTHER ORDERS that the complainants
authorize the production of all medical recordsfrom the period of time
when they were resident at St. Joseph's Mission School as either
students or employees.

At thetimethisorder was made, the Crown did not havein its possession any files
of any persons who had treated any of the complainantsin relation to allegations
of sexual assault or sexual abuse. Nor, for that matter, were submissions heard
from, or was notice given to, any of the complainants or guardians of the records

sought by the defence.

On July 10, 1992, the Crown applied before Low J. of the British Columbia
Supreme Court for directions regarding the disclosure order and for the early
appointment of atrial judge. The court was informed that the complai nants were
not prepared to comply with the order of Campbell A.C.J., as the Crown wished
to argue the point before the trial judge. On September 21, 1992, moreover, the
Crown made an application before Oppal J. to change the venue of the trial back
to Williams Lake. This application was dismissed. In the course of its
submissions, the Crown noted that it intended to argue before the trial judge that

the therapists' notes subject to the disclosure order of Campbell A.C.J. ought not
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to be disclosed on public policy grounds. The court expressed surprise at the fact

that the order of Campbell A.C.J. was not being complied with.

Thackray J. was subsequently appointed thetrial judge. On October 16, 1992, the
appellant applied for ajudicial stay of proceedings before Thackray J. onthe basis
that pre-charge delay made it impossible to make full answer and defence. At the
same time, the Crown sought directions from the trial judge regarding the
disclosure order of Campbell A.C.J. By thistime, however, many of theimpugned
records had come into the Crown's possession. The trial judge made it clear that
he was to be provided promptly with therapy records relating to all four
complainants. Thackray J. was provided with the clinical notes of Dr.
Ingimundson, the psychologist treating P.P. He reviewed these notes and they
were provided to defence counsel. Crown counsel further informed the court that
the therapist for M.B. had been instructed to forward all recordsto the Crown. On
October 22, 1992, Thackray J. released written reasons dismissing the appellant's

application for a stay of proceedings.

On October 30, 1992, the appellant applied by way of writ of certiorari to quash
the committal of the appellant to stand trial on one count of the indictment. On
November 5, 1992, the trial judge released written reasons dismissing the
appellant's application. During the course of those proceedings, however, the
Crown produced the notesof M.B.'stherapist, Dr. Cheaney, to thecourt for review.
The Crownrequested, however, that the court not rel ease therecordsto the defence
before hearing an application on that point from Crown counsel Wendy Harvey.

Thetrial judge assented to this request.



43

45

-45-

On November 19, 1992, the appellant applied pursuant to s. 581 of the Criminal
Code, R.S.C., 1985, c. C-46, for an order that the indictment be declared void ab
initio for failure to provide sufficient detail. This application was dismissed by
Thackray J. in reasons filed November 24, 1992. The appellant also once again
raised the issue of the non-disclosure of the medical records of M.B. The Crown
opposed thedisclosure of therecords on the ground that they were not rel evant, but
Thackray J. ordered that they be disclosed to the defence forthwith. Appellant's
counsel also requested disclosure of the diary of the complainant R.R., for which
it had already been provided with a synopsis. The trial judge took possession of
the diary for review and expressed concern that the Crown was taking so long to
comply with the order of Campbell A.C.J., given that the trial was scheduled to

commence in 10 days.

On November 26, 1992, the appellant made another application for ajudicial stay
of proceedings based on non-disclosure of several items, including the following:
the medical records of the complainants, the transcript of an interview between
Crown counsel and the complainant M.B., the transcript of an interview between
Crown counsel and witness M.O. contai ning statements contradi ctory to testimony
given by the complainant M .B. and corroborative of the evidence of the appellant,

and the diary of the complainant R.R.

In the course of submissions during this application, Crown counsel Wendy
Harvey submitted that the two Crown counsel, herself and Mr. Greg Jones, were
handling the prosecution from different cities, and that there were difficulties
concerning communication and organization. She asserted that the non-disclosure

of some of the medical records was due to inadvertence on her part, and that she
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had "dreamt” the transcripts of the interviews with M.B. and M.O. had been
disclosed. Ms. Harvey submitted that uninhibited disclosure of medical and
therapeutic records would revictimize the victims, and suggested that the order of
Campbell A.C.J., and the request of defence counsel for disclosure of the therapy

records of the complainants, exhibited gender bias.

In oral reasons delivered Friday, November 27, 1992, Thackray J. dismissed the
application for ajudicial stay, finding that the failure to disclose the records of Dr.
Hume, R.R.'s physician, had been an oversight. He further found that M.O.'s
evidence had been known to the defence for sometime and that no prejudiceto the
accused had been demonstrated by its non-disclosure. He declined to disclose the
compl ete diaries of the complainant R.R. on the basisthat the summaries provided
to the defence, aswell asthe excerpts already in their possession, were sufficient.
He noted, however, that the letters written by Ms. Harvey to the counsellors had
unacceptably limited the scope of the disclosure to only those portions of the
recordswhich related directly to theincidentsinvolving theaccused. Thisresulted
in thefull therapy records not being disclosed to the defence until after November
26. He concluded that whilethe conduct of the Crown was"disturbing”, hedid not
believe that there was a "grand design” to conceal evidence, nor any "deliberate
plan to subvert justice". He was not convinced that the Crown's conduct would
lead the public to hold the system of justice in disrepute. While dismissing the
application for a judicial stay of proceedings, Thackray J. condemned in no
uncertain terms Ms. Harvey's inability to distinguish "between her personal

objectives and her professional responsibilities”.



47

48

-47 -

Over the weekend of November 28, in light of the difficulties encountered during
discovery, Crown counsel agreed to waive any privilege with respect to the
contents of the Crown's file and to prepare a binder in relation to each of the
complainants containing al information inthe Crown's possession rel ating to each
of them. This agreement contemplated giving the defence copies of documents
whichwould not ordinarily bedisclosed, including Crown counsel's personal notes
and work product, some of which were on computer. At the pre-trial conference
held that Monday, Ms. Harvey informed the trial judge that appellant's counsel
were now in possession of all the notes that she had prepared in connection with

the case.

Thetrial began on Wednesday, December 2, 1992. The Crown'sfirst witnesswas
Dr. Van Dyke, a socio-cultural anthropologist. Its second witness was Margaret
Gilbert, a former student at St. Joseph's Mission School. Her evidence dealt
primarily with the layout of the school. On the second day of thetrial, the Crown
called the complainant P.P. Inthe course of direct examination, the Crown sought
to have the witness give her evidence by drawing. Appellant's counsel objected.
Discussionsreveal ed that the witness had, during the course of witness preparation
that weekend, made a drawing of this nature for Crown counsel that had not been
disclosed to defence counsel. That drawing was obtained from the Crown office
and the appellant took the position that it represented amaterially different version
of thiscomplainant'sallegations. The Crown disagreed with that assessment. The
trial judge refused to allow the witness to testify through the use of drawings. At
the end of the day, the Crown had not yet completely finished its examination-in-

chief of this witness.
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When thetrial resumed the following day, appellant's counsel informed the court
that, at the conclusion of the previous day's proceedings, the Crown had provided
the appellant with another eight sets of drawings prepared by the various
complainants in the presence of Crown counsel. Crown counsel Wendy Harvey
was not present in court, and no explanation was given for her absence. Court was
adjourned for one hour. Whenthetrial resumed, Ms. Harvey was still not present.
Appellant's counsel made another application for ajudicial stay of proceedings
based largely on the fact that the senior prosecutor, Mr. Jones, was still unable to
guarantee to the appellant that full disclosure had been made. Over the objection
of appellant's counsel, the trial judge granted Mr. Jones' request for a further

adjournment until the afternoon session.

When court resumed that afternoon, Wendy Harvey was present. The Crown
submission, however, was put forward by Mr. Jones. He acknowledged that the
binderswhich had been provided to appellant's counsel asaresult of the agreement
reached over the weekend of November 28 were not complete, and that the staff
had omitted to download Ms. Harvey's computer files. One of the undisclosed
documents was the complete version of a Crown interview with P.P. which had
been partially disclosed to the defence on November 25. After reviewing some of
the undisclosed notes, the Crown indicated that it did not believe that the notes
revealed anything "new". Mr. Jonesthen indicated to the court that Ms. Harvey's
complete computer fileswerein the process of being downloaded but that, in light
of what had just happened, he could not guarantee that everything had been
appropriately disclosed to the appellant at that time. He took the position,
however, that the undisclosed notes contained nothing material, and encouraged

the trial judge to engage in an inquiry of their materiality. These statements



51

52

- 49 -

applied to all four counts on the indictment. Thackray J. indicated that he would
give judgment on December 7 on defence counsel's motion for a stay. Although
he indicated he would give counsel the opportunity to make further submissions
if any other developments occurred, no further submissions were made by either

side.

On December 7, 1992, Thackray J. handed down ajudicial stay of proceedingson
all four counts: (1992), 18 C.R. (4th) 98. He distinguished this application from
previous applications for astay of proceedings on the basis that the trial was now
under way and witnesses had already been called by the Crown and cross-
examined by the defence. Thackray J. found that had the diagrams of the
complainant P.P. been disclosed prior to testimony, they might have affected the
preparation of the case by the defence. While P.P. had not yet been cross-
examined, Thackray J. found it unacceptable that defence counsel was put in the
position of preparing the cross-examination without all the relevant documents.
He therefore concluded that the accused had suffered prejudice, although he
conceded that the extent of this prejudice could not be measured. He noted the
constant intervention required by the court to ensurefull compliancewith the order
of Campbell A.C.J. and found that the Crown's earlier conduct had created "an
aura’ that had pervaded and ultimately destroyed the case. In his view, thiswas
now "one of the clearest of cases’, and to allow the case to proceed would tarnish

the integrity of the court.

The British Columbia Court of Appeal allowed the Crown's appeal and directed a
new trial: (1994),89 C.C.C.(3d) 109,42B.C.A.C. 105,67 W.A.C. 105,20 C.R.R.

(2d) 212, 29 C.R. (4th) 40. It reviewed the case law on abuse of process and
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concluded that there was no settled view on whether the common law doctrine had
or had not been subsumed within s. 7 of the Canadian Charter of Rights and
Freedoms. It noted, however, that the focus of the common law doctrine of abuse
of process had historically been on maintaining the integrity of the court's process
whereas the focus of the Charter was on the rights of the individual. It also noted
the seemingly different standards of proof and remedies under the two regimes.
It therefore concluded that the common law doctrine of abuse of process continued
to exist independently of s. 7 of the Charter, although there may be significant

overlap between the two.

After noting that some ambiguity remained asto the required elements of abuse of
process, the Court of Appeal concluded that in order to establish an abuse of
process, as opposed to a "mere" violation of a Charter right, an accused must
demonstrate conduct on the part of the Crown that is So oppressive, vexatious or
unfair asto contravene our fundamental notions of justice and thus to undermine
the integrity of our judicial process. It further noted that the discretion to order a
stay may be exercised only in the "clearest of cases’, meaning that thetrial judge
must be convinced that, if allowed to continue, the proceedings would tarnish the

integrity of the judicial process.

The court then turned to the scope and extent of the Crown's obligation to disclose
information, asset out in R. v. Stinchcombe, [1991] 3 S.C.R. 326. It concluded that
the right of an accused to full disclosure by the Crown is an adjunct of theright to
make full answer and defence and that disclosure is not, itself, a constitutionally
protected right. As such, a simple non-disclosure, in and of itself, would not

necessarily constituteaCharter violation. A Charter violationwould only be made
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out when the accused demonstrated that a document which should have been
disclosed (i.e. there was areasonable possibility that it could assist in making full
answer and defence) had on abalance of probabilitiesprejudiced or had an adverse
effect on the accused's ability to make full answer and defence. In some
circumstances, the only appropriate remedy for such non-disclosure might be a
stay of proceedings. The Court of Appeal further held that a material non-
disclosure, without more, could never amount to acommon law abuse of process.
Initsview, only when non-disclosure was motivated by an intention on the part of

the Crown to deprive the accused of afair trial could an abuse of process arise.

Applying these principlesto the case at bar, the Court of Appeal concluded that the
trial judge erred in failing to inquire into the materiality of the non-disclosed
information before ordering the stay of proceedings. Assuch, it could not be said
that aviolation of the accused'ss. 7 rights had occurred, nor that the conduct of the

Crown amounted to an abuse of process.

The court noted that the trial judge had felt that a stay was necessary because of
the "aura"’ which had been created by the earlier non-disclosures in respect of the
order of Campbell A.C.J. It noted that thetrial judge had found (in the judgment
of November 27) that therewasno "grand design” in thisnon-disclosureto subvert
thefair trial rights of the accused. It also noted that the Crown had tried to rectify
the earlier disclosure problemsby waiving all privilege and giving the defence the
entire contents of their file. The court thus concluded that there was no evidence
that the Crown's inept handling of the case was motivated by an intention to
deprive the accused of afair trial. Assuch, thetrial judge had erred in entering a

stay of proceedings on the basis of the common law abuse of process.
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The court then commented briefly on the question of whether an alternative
remedy would have been available under the Charter. It concluded that since no
determination as to the materiality of the records was made, a stay could not be
sustained under s. 24(1). Since it did not appear that any permanent or
irremediable damage had been done to the accused's ability to make full answer
and defence as aresult of any non-disclosures or late disclosures that were in fact
material, the accused's rights could have been protected by an adjournment, by
recalling witnesses who had already testified, or by declaring a mistrial if those

would not suffice.

B. Analysis of Abuse of Process

| agree with the Court of Appeal that it would be pointlessto order anew trial on
the basis that there was no abuse of process if a stay ought nevertheless to have
prevailed under ss. 7 and 24(1) of the Charter. It istherefore necessary to clarify
the relationship between the common law and the Charter in this respect, both in
order to dispose effectively of the question raised in this case and to provide

guidanceto courtsfacing similar situationsinvolving non-disclosurein thefuture.

(i) The Relationship Between Abuse of Process and the Charter

The modern resurgence of the common law doctrine of abuse of process began
with the judgment of this Court in R. v. Jewitt, [1985] 2 S.C.R. 128. In Jewitt, the
Court set down what has since become the standard formulation of the test, at pp.

136-37:
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Lord Devlin hasexpressed therational e supporting the existence
of a judicial discretion to enter a stay of proceedings to control
prosecutorial behaviour prejudicial to accused persons in Connelly v.
Director of Public Prosecutions, [1964] A.C. 1254 (H.L.) at p. 1354:

Arethecourtsto rely on the Executiveto protect their processfrom
abuse? Have they not themselves an inescapable duty to secure
fair treatment for those who come or who are brought before them?
To questions of this sort there is only one possible answer. The
courts cannot contemplate for a moment the transference to the
Executive of the responsibility for seeing that the process of law is
not abused.

| would adopt the conclusion of the Ontario Court of Appeal in
R. v. Young, supra, and affirm that "there is a residual discretion in a
trial court judge to stay proceedings where compelling an accused to
stand trial would violate those fundamental principles of justice which
underliethe community's sense of fair play and decency and to prevent
the abuse of a court's process through oppressive and vexatious
proceedings'. | would also adopt the caveat added by the Court in
Young that thisis a power which can be exercised only in the "clearest
of cases". [Emphasis added.]

The general test for abuse of process adopted in that case has been repeatedly
affirmed: R.v. Keyowski, [1988] 1 S.C.R. 657, at pp. 658-59, R. v. Mack, [1988]
2 S.C.R. 903, at p. 941, R. v. Conway, [1989] 1 S.C.R. 1659, at p. 1667, R. v. Scott,
[1990] 3 S.C.R. 979, at pp. 992-93, and most recently in R. v. Power, [1994] 1
S.C.R. 601, at pp. 612-15.

After considering much of this case law, the Court of Appeal concluded that the
preponderanceof casesfavoured maintai ning adistinction between the Charter and
the common law doctrine of abuse of process. The Court of Appeal may, in my
view, have underestimated the extent to which both individua rights to trial
fairness and the general reputation of the criminal justice system are fundamental
concerns underlying both the common law doctrine of abuse of process and the

Charter. This, for the following reasons.
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First, while the Charter is certainly concerned with the rights of the individual, it
is also concerned with preserving the integrity of the judicial system. Subsection
24(2) of the Charter givesexpressrecognitiontothisdual role. Moresignificantly,
however, this Court has, on many occasions, noted that the principles of
fundamental justice in s. 7 are, in large part, inspired by, and premised upon,
values that are fundamental to our common law. In Re B.C. Motor Vehicle Act,

[1985] 2 S.C.R. 486, at p. 503, Lamer J. (as he then was) observed:

...the principles of fundamental justice are to be found in the basis
tenets of our legal system. They do not lie in the realm of general
public policy but in the inherent domain of the judiciary as guardian of
the justice system. Such an approach to the interpretation of
"principles of fundamental justice" is consistent with the wording and
structure of s. 7, the context of the section, i.e., ss. 8 to 14, and the
character and larger objects of the Charter itself. It provides
meaningful content for the s. 7 guarantee al the while avoiding
adjudication of policy matters. [Emphasis added.]

See also R. v. Beare, [1988] 2 S.C.R. 387, at p. 406; Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835, at p. 929 (per Gonthier J., dissenting on
other grounds). The common law doctrine of abuse of processis part and parcel
of those fundamental values. It is, therefore, not surprising that in R. v. Potvin,
[1993] 2 S.C.R. 880, at p. 915 (per Sopinka J.), the magjority of this Court
recognized that the court's power to remedy abuses of its process now has

constitutional status.

Conversely, it is equally clear that abuse of process also contemplates important
individual interests. In"The Stay of Proceedings asaRemedy in Criminal Cases.
Abusing the Abuse of Process Concept” (1991), 15 Crim. L.J. 315, at p. 331,

Professor Paciocco suggests that the doctrine of abuse of process, in addition to
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preserving the reputation of the administration of justice, also seeksto ensure that
accused persons are given afair trial. Arguably, the latter is essentially a subset
of the former. Unfair trials will almost inevitably cause the administration of
justicetofall into disrepute: R. v. Collins, [1987] 1 S.C.R. 265; R. v. Elshaw, [1991]
3S.C.R. 24. SeealsoA. L.-T. Choo, "Halting Criminal Prosecutions: The Abuse
of Process Doctrine Revisited”, [1995] Crim. L.R. 864, at p. 865. What is
significant for our purposes, however, isthefact that one often cannot separate the
public interests in the integrity of the system from the private interests of the
individual accused.

In fact, it may be wholly unrealistic to treat the latter as wholly distinct from the
former. ThisCourt hasrepeatedly recognized that human dignity is at the heart of
the Charter. While respect for human dignity and autonomy may not necessarily,
itself, beaprincipleof fundamental justice (Rodriguezv. British Columbia (Attor ney
General), [1993] 3S.C.R. 519, at p. 592, per SopinkaJ. for the majority), it seems
to methat conducting a prosecution in amanner that contravenes the community's
basic sense of decency and fair play and thereby calls into question the integrity
of the system is also an affront of constitutional magnitude to the rights of the
individual accused. It would violate the principles of fundamental justice to be
deprived of one'sliberty under circumstanceswhich amount to an abuse of process
and, in my view, the individual who is the subject of such treatment is entitled to
present arguments under the Charter and to request ajust and appropriate remedy

from a court of competent jurisdiction.

The overlap between prejudice to the individual and prejudice to the system was

noted, for instance, in Mills v. The Queen, [1986] 1 S.C.R. 863, at p. 947, where
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Lamer J. stated that, in certain cases, aCharter stay might be appropriateto remedy
a violation of s. 11(b) even where there was no demonstrated prejudice to the
fairness of thetrial. Morerecently, inR. v. Morin, [1992] 1 S.C.R. 771, at p. 786
(per Sopinkad.), and p. 812 (per McL achlin J.) thisCourt recognized that, although
the primary purpose of s. 11(b) is the protection of the individual rights of the
accused, there is also a secondary interest of society as a whole in the prompt,
humane, andfair trial of those accused of crimes. Equally apposite aretheremarks
of Wilson J. in Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R.
1326, at p. 1354, who noted that acontextually sensitive approach to Charter rights
requires that the private interests reflected therein also be evaluated from the
standpoint of the public interests that underlie those private rights. Given that
many, if not most, of the individual rights protected in the Charter also have a
broader, societal dimension, itistherefore consistent with both the purpose and the
spirit of the Charter to 100k, in certain cases, beyond the possibility of prejudice
to the particular accused, to clear cases of prejudice to the integrity of the judicial

system.

For thisreason, the principles of fundamental justice, including the"fairness of the
trial", necessarily reflect abalancing of societal and individual interests: Thomson
NewspapersLtd. v. Canada (Director of I nvestigation and Research, Restrictive Trade
Practices Commission), [1990] 1 S.C.R. 425, at p. 539 (per La Forest J.); R. v. E.
(AW.), [1993] 3S.C.R. 155, at p. 198 (per Cory J.); Cunninghamv. Canada, [1993]
2 S.C.R. 143; R. v. Levogiannis, [1993] 4 S.C.R. 475, at p. 486. As such, they
reflect bothindividual and societal interests. Inmy view, it isundisputablethat the

preservation of the integrity of the judicial system is one of these interests.
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Second, | would notethe beginningsof astrong trend toward convergence between
the Charter and traditional abuse of process doctrine. In R. v. Xenos (1991), 70
C.C.C.(3d) 362 (Que. C.A.), for instance, the accused had been charged with arson
and attempting to defraud an insurance company. It emerged in cross-examination
that the Crown's key witness had arranged with the insurers to be paid $50,000 by
the insurers if the accused was convicted. The trial judge found an abuse of
process, but declined to order a stay. Rather, in convicting the accused, he said
that he had ignored this evidence. The Court of Appeal agreed in principle with
thetrial judgethat astay was not the only remedy for an abuse of process and went
on to rule that the appropriate remedy was in fact to exclude the witness's
testimony in a new trial before a different judge. This case is an excellent
example, in my mind, of how courts are becoming increasingly bold and
innovative in finding appropriate remediesin lieu of stays for abuses of process.
Professor Stuesser points out in "Abuse of Process: The Need to Reconsider”
(1994), 29 C.R. (4th) 92, at p. 99, moreover, that the common law in the United
Kingdom and Australia urges judges to look at lesser remedies before entering
stays of proceedings. He argues that these authorities support the view that even
under the common law, the remedy for abuse of process is no longer only a stay

of proceedings.

| recognize that this Court has consistently, albeit implicitly, considered abuse of
process separately from the Charter. In Conway, supra, it considered abuse of
process separately fromthes. 11(b) considerationsarising from the accused facing
athirdtrial. In Scott, supra, inthe context of animmediate stay by the Crown upon
the posing by defence counsel of a question which would have revealed the

identity of a police informer, the majority again considered abuse of process
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separately from an examination of whether the accused's s. 11(b) rights had been
violated by the Crown's subsequent reinitiation of the proceedings. Finaly, in
Power, supra, it found no abuse of process in the Crown's failure to call further
evidence after the trial judge had excluded a key breathalyzer sample and did not
address the possibility of a Charter violation at all. In my view, however, the
issues addressed in each of these three cases could have been addressed equally
effectively under the Charter. In none of these decisions did the majority of this
Court actively turnitsmind to theinteraction between the Charter and the common
law doctrine of abuse of process. On the only occasion that it did, moreover, it
expressly declined to address the issue: Keyowski, supra, at pp. 660-61. On the
other hand, in Mack, supra, this Court commented at pp. 939-40 and again at p. 976

upon the strong parallels that exist between the two regimes.

| also recognize that, despite these strong parallels, the common law and Charter
analyses have often been kept separate because of the differing onus of proof upon
the accused under the two regimes. In R. v. Keyowski (1986), 28 C.C.C. (3d) 553
(Sask. C.A.), at pp. 561-62, for instance, it was noted that while the burden of
proof under the Charter was the balance of probabilities, the burden under the
common law was the "clearest of cases’. It isimportant to remember, however,
that even if aviolation of s. 7 is proved on a balance of probabilities, the court
must still determinewhat remedy isjust and appropriateunder s. 24(1). The power
granted in s. 24(1) isin terms discretionary, and it is by no means automatic that
astay of proceedings should be granted for aviolation of s. 7. On the contrary, |
would think that the remedy of ajudicial stay of proceedingswould be appropriate

under s. 24(1) only in the clearest of cases. Inthisway, thethreshold for obtaining
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a stay of proceedings remains, under the Charter as under the common law

doctrine of abuse of process, the "clearest of cases".

Remedies less drastic than a stay of proceedings are of course available under s.
24(1) in situations where the "clearest of cases' threshold is not met but where it
is proved, on abalance of probabilities, that s. 7 has been violated. In thisrespect
the Charter regime is more flexible than the common law doctrine of abuse of
process. However, thisis not areason to retain a separate common law regime.

It is important to recognize that the Charter has now put into judges hands a
scalpel instead of an axe -- a tool that may fashion, more carefully than ever,
solutions taking into account the sometimes complementary and sometimes
opposing concernsof fairnessto theindividual, societal interests, and theintegrity
of the judicial system. Even at common law, courts have given consideration to
the societal (not to mention individual) interests in obtaining afinal adjudication
of guilt or innocence in cases involving serious offences. In Conway, supra, at p.
1667, for instance, | elaborated upon the essential balancing character of abuse of

process in the following terms:

[Abuse of process] acknowledgesthat courts must have the respect and
support of the community in order that the administration of criminal
justice may properly fulfil its function. Consequently, where the
affront to fair play and decency is disproportionate to the societal
interest in the effective prosecution of criminal cases, then the
administration of justice is best served by staying the proceedings.
[Emphasis added.]

| see no reason why such balancing cannot be performed equally, if not more,

effectively under the Charter, both in terms of defining violations and in terms of
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selecting the appropriate remedy to perceived violations. See, by analogy, Morin,

supra.

For these reasons, | conclude that the only instances in which there may be aneed
to maintain any type of distinction between the two regimeswill bethoseinstances
inwhich the Charter, for some reason, does not apply yet where the circumstances
nevertheless point to an abuse of the court's process. Because the question is not
before us, however, | leavefor another day any discussion of when such situations,
if they indeed exist, may arise. Asageneral rule, however, there is no utility in
mai ntai ning two distinct approachesto abusive conduct. Thedistinctionisonethat
only lawyers could possibly find significant. More importantly, maintaining this
somewhat artificial dichotomy may, over time, create considerably moreconfusion

than it resolves.

The principles of fundamental justice both reflect and accommodate the nature of
the common law doctrine of abuse of process. Although | am willing to concede
that the focus of the common law doctrine of abuse of process has traditionally
been more on the protection of the integrity of the judicial system whereas the
focus of the Charter has traditionally been more on the protection of individual
rights, | believe that the overlap between the two has now become so significant
that thereisno real utility in maintaining two distinct analytic regimes. We should

not invite schizophrenia into the law.

| therefore proposeto set down some guidelinesfor evaluating, first, whether there
has been a violation of the Charter that invokes concerns analogous to those

traditionally raised under the doctrine of abuse of process and, second, the
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circumstances under which the remedy of ajudicial stay of proceedings will be

"appropriate and just”, as required by s. 24(1) of the Charter.

(if) Section 7, Abuse of Process and Non-disclosure

As| have already noted, the common law doctrine of abuse of process has found
applicationinavariety of different circumstancesinvolving state conduct touching
upontheintegrity of thejudicial system and thefairnessof theindividual accused's
trial. For thisreason, | do not think that it is helpful to speak of there being any
one particular "right against abuse of process" within the Charter. Depending on
the circumstances, different Charter guarantees may be engaged. For instance,
where the accused claims that the Crown's conduct has prejudiced his ability to
have atrial within a reasonable time, abuses may be best addressed by reference
to s. 11(b) of the Charter, to which the jurisprudence of this Court has now
establishedfairly clear guidelines(Morin, supra). Alternatively, thecircumstances
may indicate an infringement of the accused'sright to afair trial, embodied in ss.
7 and 11(d) of the Charter. In both of these situations, concern for the individual
rights of the accused may be accompanied by concerns about the integrity of the
judicial system. In addition, thereis aresidual category of conduct caught by s.
7 of the Charter. Thisresidual category does not relate to conduct affecting the
fairnessof thetrial or impairing other procedural rights enumerated in the Charter,
but instead addresses the panoply of diverse and sometimes unforeseeable
circumstancesin which a prosecution is conducted in such amanner asto connote
unfairness or vexatiousness of such a degree that it contravenes fundamental

notions of justice and thus undermines the integrity of the judicial process.
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Non-disclosure by the Crown normally falls within the second category described
above. Consequently, a challenge based on non-disclosure will generally require
a showing of actual prejudice to the accused's ability to make full answer and
defence. In thisconnection, | amin full agreement with the Court of Appeal that

thereisno autonomous "right"” to disclosurein the Charter (at pp. 148-49 C.C.C.):

...the right of an accused to full disclosure by the Crown is an adjunct
of the right to make full answer and defence. It is not itself a
constitutionally protected right. What this means is that while the
Crown has an obligation to disclose, and the accused has aright to all
that which the Crown is obligated to disclose, a simple breach of the
accused's right to such disclosure does not, in and of itself, constitute
aviolation of the Charter such as to entitle a remedy under s. 24(1).
This flows from the fact that the non-disclosure of information which
ought to have been disclosed because it wasrelevant, in the sensethere
was a reasonable possibility it could assist the accused in making full
answer and defence, will not amount to a violation of the accused's s.
7 right not to be deprived of liberty except in accordance with the
principlesof fundamental justice unlessthe accused establishesthat the
non-disclosure has probably prejudiced or had an adverse effect on his
or her ability to make full answer and defence.

It is the distinction between the "reasonable possibility” of
impairment of the right to make full answer and defence and the
"probable" impairment of that right which marks the difference
between a mere breach of the right to relevant disclosure on the one
hand and a constitutionally material non-disclosure on the other.
[Italicsin original; underlining added.]

Wherethe accused seeksto establish that the non-disclosure by the Crown violates
s. 7 of the Charter, he or she must establish that the impugned non-disclosure has,
on the balance of probabilities, prejudiced or had an adverse effect on his or her
ability to make full answer and defence. It goes without saying that such a
determination requiresreasonableinquiry into the materiality of the non-disclosed
information. Where the information is found to be immaterial to the accused's
ability to makefull answer and defence, there cannot possibly be aviolation of the

Charter in this respect. | would note, moreover, that inferences or conclusions
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about the propriety of the Crown's conduct or intention are not necessarily relevant
to whether or not the accused'sright to afair trial isinfringed. The focus must be
primarily on the effect of the impugned actions on the fairness of the accused's

trial. Once aviolation is made out, ajust and appropriate remedy must be found.

(ili)  The Appropriate Remedy to as. 7 Violation for Non-disclosure

Wherethere hasbeen aviolation of aright under the Charter, s. 24(1) confersupon
a court of competent jurisdiction the power to confer "such remedy as the court
considers appropriate and just in the circumstances’. Professor Paciocco, supra,
at p. 341, has recommended that a stay of proceedings will only be appropriate

when two criteria are fulfilled:

(1) the prejudice caused by the abuse in question will be manifested,
perpetuated or aggravated through the conduct of thetrial, or by its

outcome; and

(2) no other remedy isreasonably capable of removing that prejudice.

| adopt these guidelines, and note that they apply equally with respect to prejudice
to the accused or to the integrity of the judicial system.

As | have stated, non-disclosure will generally violate s. 7 only if it impairs the
accused's right to full answer and defence. Although it is not a precondition to a
disclosure order that there be a Charter violation, a disclosure order can be a

remedy under s. 24(1) of the Charter. Thus, where the adverse impact upon the
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accused's ability to make full answer and defenceis curable by adisclosure order,
then such a remedy, combined with an adjournment where necessary to enable

defence counsel to review thedisclosed information, will generally be appropriate.

There may, however, be exceptional situationswhere, given the advanced state of
the proceedings, it issimply not possible to remedy through reasonable meansthe
prejudiceto the accused'sright to makefull answer and defence. Insuch cases, the
drastic remedy of astay of proceedings may be necessary. Although | will return
to this matter in my discussion on the disclosure of records held by third parties,
we must recall that, under certain circumstances, the defence will be unableto lay
the foundation for disclosure of acertainitem until thetrial hasactually begun and
witnesses have already been called. Inthoseinstances, it may be necessary to take
measures such aspermitting thedefencetorecall certainwitnessesfor examination
or cross-examination, adjournments to permit the defence to subpoena additional
witnesses or even, in extreme circumstances, declaring a mistrial. A stay of
proceedings is a last resort, to be taken when all other acceptable avenues of

protecting the accused's right to full answer and defence are exhausted.

When choosing a remedy for a non-disclosure that has violated s. 7, the court
should also consider whether the Crown's breach of its disclosure obligations has
also violated fundamental principlesunderlying the community's sense of decency
and fair play and thereby caused prejudice to the integrity of the judicial system.
If s0, it should be asked whether this prejudiceisremediable. Consideration must
be given to the seriousness of the violation and to the societal and individual

interestsin obtaining adetermination of guilt or innocence. Although some of the
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most salient considerations are discussed immediately below, that discussionishby

no means exhaustive.

Among the most relevant considerations are the conduct and intention of the
Crown. For instance, non-disclosure due to arefusal to comply with acourt order
will be regarded more seriously than non-disclosure attributable to inefficiency or
oversight. It must be noted, however, that while a finding of flagrant and
intentional Crown misconduct may make it significantly morelikely that astay of
proceedingswill bewarranted, it doesnot follow that ademonstration of malafides
on the part of the Crown is anecessary precondition to such afinding. AsWilson

J. observed for the Court in Keyowski, supra, at p. 659:

To define"oppressive" asrequiring misconduct or an improper motive
would, in my view, unduly restrict the operation of the doctrine....
Prosecutorial misconduct and improper motivation are but two of many
factorsto be taken into account when acourt is called upon to consider
whether or not in aparticular case the Crown's[conduct] amountsto an
abuse of process.

80 Another pertinent consideration will be the number and nature of
adjournments attributable to the Crown's conduct, including adjournments
attributabletoitsfailureto disclosein atimely manner. Every adjournment and/or
additional hearing caused by the Crown's breach of its obligation to disclose may
have physical, psychological and economic consequences upon the accused,
particularly if the accused isincarcerated pending trial. In all fairness, however,
the Crown may also seek to establish by evidence that the accused is in the
majority group of persons who benefit from a delay in the proceedings because

they do not want an early trial: Morin, supra, at pp. 802-3.
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Finally, in determining whether the prejudiceto theintegrity of thejudicial system
isremediable, consideration must be given to the societal and individual interests
in obtaining a determination of guilt or innocence. It goes without saying that
these interests will increase commensurately to the seriousness of the charges
against the accused. Consideration should be given to less drastic remedies than
a stay of proceedings (see for example R. v. Burlingham, [1995] 2 S.C.R. 206,
where, although | agreed with the majority that the Crown's conduct in
disregarding the plea bargain made with the accused did not amount to one of the
"clearest of cases’ requiring astay of proceedings, | would have nonethel essfound
aviolation of the accused's rights under s. 7 and substituted a conviction for the

lesser included offence which was the object of the plea bargain).

It must always be remembered that a stay of proceedings is only appropriate "in
the clearest of cases', where the prejudice to the accused's right to make full
answer and defence cannot be remedied or where irreparable prejudice would be

caused to the integrity of the judicial system if the prosecution were continued.

(iv)  Summary

Where life, liberty or security of the person is engaged in ajudicial proceeding,
and it is proved on a balance of probabilities that the Crown's failure to make
proper disclosure to the defence has impaired the accused's ability to make full
answer and defence, a violation of s. 7 will have been made out. In such
circumstances, the court must fashion a just and appropriate remedy, pursuant to

S. 24(1). Although the remedy for such aviolation will typically be a disclosure
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order and adjournment, there may be some extreme cases where the prejudice to
the accused's ability to make full answer and defence or to the integrity of the
justice system isirremediable. Inthose "clearest of cases’, a stay of proceedings

will be appropriate.

C. Application to the Facts

The motion which prompted Thackray J.'s pronouncement of astay of proceedings
was the fifth such motion since the trial judge was seized of the case. It wasonly
the second, however, that related in any way to non-disclosure by the Crown. The
first motion for a stay based upon non-disclosure, which Thackray J. rejected in
reasons delivered on November 27, pertained to non-disclosures relating to the
order of Campbell A.C.J., which in turn governed the production of materials
which were almost exclusively in the hands of third parties. Much of the delayed
disclosure by the Crown of the complainants' medical and therapeutic records,
even after the order of Campbell A.C.J., seemsto have been genuinely motivated
by a desire to protect the privacy interests of the complainants, and not to
compromisetherightsof theaccused. Some of the non-disclosurewasattributable
to simpleincompetence. Thackray J. concluded as much when he noted that there
was no evidence to suggest any "grand design by the Crown to conceal evidence"
(p. 105). Although, for reasons which appear below, | agree that the scope and
nature of the disclosure order were unacceptably broad, | agree with the Court of
Appeal that amore appropriate route for the Crown to have taken would have been
to apply for avariation of the original disclosure order, in which the Crown would
have sought greater accommodation for the privacy interests of the individual

complainants involved.
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Nonetheless, due in part to an undertaking by the Crown on November 28 to
disclose to the defence its complete files on the case, there is no dispute that the
order of Campbell A.C.J. had been fully complied with by the Crown at the time
of the fifth application by the defence for a stay of proceedings. This fifth
application was founded upon the non-disclosure of afull transcript of awitness
interview which had previously only partly been disclosed to the defence, the non-
disclosure of several diagrams produced by witnesses in the course of their
preparations with the Crown, and the failure of Crown counsel to be ableto assure
the court on the third day of the trial that all relevant documentsin Ms. Harvey's
computer files had been fully disclosed to the defence. Defence counsel exhorted
thetrial judgeto consider, aswell, the previousdisclosure difficulties encountered

by the defence.

In granting the stay of proceedings on December 7, Thackray J. concluded that the
Crown's previous uncooperativeness in response to Campbell A.C.J.'s disclosure
order had created an "aura"' which ultimately pervaded and destroyed the case. In
the November 27 ruling refusing the fourth application for a stay, however,
Thackray J. had ruled that although the Crown's excuses for non-disclosure were
"limp" and indicative of incompetence, there was no evidence to suggest any
"grand design by the Crown to conceal evidence" (p. 105). Given that the order
of Campbell A.C.J. had been fully complied with by the time of the fifth
application for a stay, it is unclear what changed the trial judge’'s mind about the
Crown's conduct in relation to that non-disclosure. Rather, it would appear that
Thackray J. attached greatest significanceto thefact that, notwithstanding that the

trial had now begun, Crown counsel could still not provide the court with an
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assurancethat all relevant information had been disclosed. Thismay have beenthe

straw that broke the proverbial camel's back.

Thefrustration of thetrial judge, forced on several occasionsto intervenein order
to further the disclosure process, is certainly understandable. As| have already
noted, the Crown's failure to comply fully with the disclosure order of Campbell
A.C.J. must not beregarded lightly. At the sametime, however, we must placethe
considerable disclosure difficulties within their proper context. The considerable
disclosuredifficultiesrelated almost entirely to thefollowing: (1) materialswhich
were not in the Crown's possession at the time of the making of the original
disclosure order and which consequently, for reasonsthat | shall discussbelow, the
Crown is not under any obligation to produce; and (2) work product which,
provided that it contains no material inconsistencies or additional facts not already
disclosed to the defence, the Crown would also not ordinarily be obliged to
disclose, wereit not for the undertaking which it gave to the defence the weekend
before the beginning of thetrial. Thiswas not a case where the Crown failed, for
whatever reason, to disclose the fruits of an investigation undertaken by agents of
the state. Much confusion was attributable to the fact that the law regarding the
disclosure of third parties' private records was highly uncertain, and nobody was

quite sure what to do.

In agreeing on November 28 to hand over its completefilesin the case, the Crown
may unwittingly have promised more than it could realistically deliver in such a
short time, given the lack of computer literacy of one of the Crown counsel, the
complexities involved in the preparation of the case, and the fact that the

prosecution was being run from two different cities. These are, asthetria judge
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noted, "limp" excuses. Nonetheless, although the Crown, asan officer of the court,
must always striveto fulfil itsundertakings, the fact that the imperfect compliance
which ultimately triggered the granting of the stay was with respect to avoluntary
undertaking by the Crown rather than with respect to an order of thetrial judge or

aclear legal obligation is afactor that should not be ignored.

Finally, although the non-disclosure of the diagrams prepared by the witnesses, as
well ascertain of Ms. Harvey'scomputer files, apparently contravened the Crown's
good faith undertaking to the defence, it was unclear whether any of this
information contained materially different versionsof that which had already been
disclosed to the defence. In fact, while Mr. Jones did concede that he could not
assurethe court that full disclosure had been made in conformity with the Crown's
undertaking, he resolutely took the position, after having reviewed some of the
impugned documents, that none of the undisclosed recordswerematerial. Nor, for
that matter, was there any evidence of improper motive on the part of the Crown.
| hasten to add that a finding that the non-disclosures were material might have
supported an inference that the Crown was actively hiding information that was
material to the defence. In the instant case, however, absent any inquiry into the
materiality of the non-disclosures, the most that can be said is that the non-
disclosures arose as aresult of inadvertence or lack of communication on the part
of the two Crown counsel, or because Crown counsel undertook to bite off more
voluntary disclosure than it could chew. There is no proof, moreover, that any
delays were attributable to Crown non-disclosure. If indeed there were such
delays, then it is relevant to note that, since the accused was not incarcerated
pending trial, these delays would not have prolonged the duration of the accused's

imprisonment.
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Bearing these factors in mind, | would make the following conclusions. First,
although the Crown's conduct was shoddy and inappropriate, the non-disclosure
cannot be said to have violated the accused's right to full answer and defence.
Contrary to the impression held by the trial judge, a review of the transcripts
reveals that the Crown did not at any time concede either materiality or prejudice
to the defence. The most the Crown admitted was that defence counsel might be
at a disadvantage because it had only had a short time during which to review the
most recently disclosed documents. At its highest, moreover, the prejudice
actually identified by the trial judge was that the non-disclosed diagrams were
relevant in that they might have affected the preparation of the cross-examination
of one of thewitnesses. Cross-examination of that witness had not yet even begun.
Although | am sympathetic to the difficulties of preparing an effective cross-
examination, | cannot agree that an accused's right to full answer and defence has
probably beeninfringed merely because of the possibility that across-examination
of awitness, which has not yet begun, may have to be reformulated. Without any
inquiry into the materiality of the non-disclosed information, it was, therefore,
impossible for the trial judge to conclude that the non-disclosure had, on the
balance of probabilities, prejudiced the accused's ability to make full answer and

defence.

Second, it must berecalled that the whole issue of disclosure in this case arose out
of Campbell A.C.J.'sorder requiring that the Crown "disclose" recordsin thehands
of third parties and that the complainants authorize production of such records.
This order was issued without any form of inquiry into their relevance, let alone

a balancing of the privacy rights of the complainants and the accused's right to a
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fair trial. We all agree that this order was wrong. Although the error was
compounded by the Crown's inept and ineffective efforts to have this order
reviewed and modified, it is clear, at the end of the day, that the Crown was right
in trying to protect the interests of justice. Thefact that it did so in such aclumsy
way should not result in a stay of proceedings, particularly so when no prejudice
was demonstrated to the fairness of the accused'strial or to hisability to make full
answer and defence. Thus, even if | had found aviolation of s. 7, this cannot be
said to be one of the "clearest of cases’ which would mandate a stay of

proceedings.

To summarize, | am satisfied that the evidence in the present case did not support
the finding of a violation under s. 7 of the Charter and, moreover, it did not
reasonably support Thackray J.'s view that the only appropriate course of action

under the circumstances was to stay the proceedings against the accused.

I, Production of Private Records

A. Judgment of the Court of Appeal

On May 16, 1994, the Court of Appeal released additional reasons in O'Connor
(No. 2), supra. In those reasons, it set out guidelines governing applications for
production of medical records of potential witnesses, which are not in the

possession of the Crown. It recommended a two-stage procedure (at p. 261):

At the first stage, the applicant must show that the information
contained in the medical records is likely to be relevant either to an
issue in the proceeding or to the competence of the witness to testify.
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If the applicant meets this test, then the documents meeting that
description must be disclosed to the court.

The second stage involvesthe court reviewing the documentsto
determine which of them are material to the defence, in the sense that,
without them, the accused's ability to make full answer and defence
would be adversely affected. If the court is satisfied that any of the

documentsfall into this category, then they should be disclosed to the
parties, subject to such conditions as the court deems fit.

The court noted that it would often only be possible to make the ultimate
determination asto relevance and materiality at the point in thetrial when theissue

to which the information is said to be relevant or material is addressed.

The court then held that while aliberal interpretation of the word "relevant” isto
be encouraged, due regard must also be had for other legitimate legal and societal
interests, notably the privacy interests of complainantsin sexual assault cases and
the danger that the evidence will be unprobative and misleading. As such,
consideration should be had for this Court's remarks in R. v. Seaboyer, [1991] 2

S.C.R. 577, aswell asfor the factors set out in s. 276(3) of the Criminal Code.

The Court of Appeal then reviewed grounds for disclosure which, in its view,
would not meet the test for relevance. It would be insufficient, for instance, to
invoke credibility "at large”. A simple submission that the records may relate to
"recent complaint” would be equally inadequate. So, too, would beaclaim that the
defence hopesto find lack of corroboration or the existence of a prior inconsi stent
statement, since this would amount to afishing expedition into a person's private
records. Equally insufficient would be an assertion of relevance based on the mere
fact that a witness has received counselling or psychiatric assistance as a

consequence of an alleged sexual assault. The fact of having received such
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counselling could not, moreover, justify a conclusion that the witness's evidence

may be unreliable.

The Court of Appeal then turned to a consideration of appropriate procedures to
guidethe parties on an application for pre-trial production of medical records held

by third parties. It made the following points (at pp. 267-68):

-- the application for disclosure should ideally be supported by

affidavits;

-- notice should be given to Crown counsel, to the third party in
possession, and to the complainant or other witnesswith aprivacy

interest in the records;

-- the application should be heard by the trial judge whenever

possible;

-- at the hearing, persons with an interest in the records are entitled
to present argument relating to issues of privacy and privilege, and
to giveevidencewith respect to therelevance and materiality of the

records in question;

-- the judge will review the records to determine materiality, a
procedure which may be donein camera or under a publication ban

where the materialsinvolved are of a sensitive nature;
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-- if the threshold test is not met, the records shall be sealed and

retained in the file in the event they need to be reviewed later;

-- any party to the original application may apply for a variation of
the disclosure or non-disclosure order on proper grounds, and
further application may be made if new evidence arises

subsequently.

The court declined to discuss the issue of privilege, both because full disclosure
was made in this case, and because no basis in relevance or materiality was

established for the production of the records.

B. Analysis of Production Guidelines

Determining the nature and extent of production to the defence of acomplainant's
medical and therapeutic records, as well as any other documents in which the
complai nant holds areasonabl e expectation of privacy, isadifficult and potentially
value-laden exercise. | commend the initiative taken by the Court of Appeal in
setting down its thoughtful approach to theissue. It can be seen that | approve of

and adopt many of their observations and suggestions in the forthcoming pages.

As apreliminary matter, it should be noted that the issue before us relates to the
production of privaterecordsheld by third parties. Weare not concerned herewith
the extent of the Crown's obligation to disclose private records in its possession,

or with the question whether privacy and equality interests may militate against
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such disclosure by the Crown. Although my colleagues Lamer C.J. and Sopinka
J. deal with these questions at great length in their reasons, | prefer not to
pronounce on these issues as they do not arise in this appeal and were not argued

before us. Any comment on these questions would be strictly obiter.

The question of production of private records not in the possession of the Crown
arises in awide variety of contexts. Although many of these contexts involve
medical and therapeutic records of complainantsto sexual assault, it will become
apparent that the principles and guidelines outlined herein are equally applicable
to any record, in the hands of athird party, in which areasonable expectation of
privacy lies. Although the determination of when a reasonable expectation of
privacy actually existsin aparticular record (and, if so, to what extent it exists) is
inherently fact- and context-sensitive, thismay include recordsthat are medical or
therapeutic in nature, school records, private diaries, and activity logs prepared by
social workers, to name just afew. For the sake of convenience, information that
is generically of this nature shall hereafter be referred to as "private records held

by third parties”.

(i) Basic Principles Governing Disclosure and Production

The basic principles governing disclosure were most recently summarized by this
Court in R. v. Chaplin, [1995] 1 S.C.R. 727. Itisnow clearly established that the
Crown isunder ageneral duty to disclose all information, whether inculpatory or
exculpatory, except evidence that is beyond the control of the prosecution, clearly
irrelevant, privileged or subject to aright of privacy. However, where the Crown

disputes the existence of the information sought by the defence, then the defence
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must first establish abasiswhich could enablethe presiding judge to conclude that
thereisin existence further material which may be useful to the accused in making

full answer and defence: Chaplin, supra, at pp. 743-45.

Though the obligation on the Crown to disclose has found renewed vigour since
the advent of the Charter, in particular s. 7, this obligation is not contingent upon
there first being established any violation of the Charter. Rather, full and fair
disclosure is a fundamental aspect of the Crown's duty to serve the Court as a
faithful public agent, entrusted not with winning or losing trials but rather with
seeing that justiceis served: Stinchcombe, supra, at p. 333. For this reason, as |
have already mentioned, although a disclosure order can be a constitutional
remedy, the obligation on the Crown to disclose all information in its possession
that isnot clearly irrelevant, privileged or subject to aright of privacy undoubtedly
has force independent of any violation of the accused's s. 7 rights. Because of the
Crown's unique obligations, both to the court and to the public, it, alone, owes a
duty to disclose to the defence. This duty does not extend to third parties.
Similarly, the obligation upon the Crown to disclose all relevant material does not
extend to records which are not within its possession or control. See, aso, R. v.

Gingras (1992), 71 C.C.C. (3d) 53 (Alta. C.A.).

Given that there is no duty on third parties to disclose, it has been suggested that
S. 698 of the Code provides the basis upon which a court may order production of
third parties' private records. In particular, ss. 698 and 700 authorize the issuance
of a subpoena ad testificandum or a subpoena duces tecum to any person that is

likely to give material evidence. With respect, however, | believe that this
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argument rests on a misunderstanding of the nature of the subpoena powersin s.

698.

Although a subpoena duces tecum requires that a witness who is the object of the
subpoena bring the requested documents into court, the subpoena does not
automatically call for an order requiring the documentsto be produced to the court
for inspection, let alone to the defence. Production will only be ordered if the
documentsarelikely to berelevant and if production isappropriate, having regard
to all of the relevant considerations. In exercising its discretion to order
production, the court must, of course, have regard to the Charter rights of the
accused and the other interests at stake, including any claimsof privilegeor aright
to privacy which the subject or guardian of the records might successfully assert

in respect of those documents.

One of the Charter values to be weighed is the "right" to disclosure, which isin
reality an adjunct of the s. 7 right to make full answer and defence. Though the
right to full answer and defence is generally asserted in the context of material
non-disclosure by the Crown, we must recall that a purposive approach to the
Charter requires that due consideration also be given to the effect of the exercise
of discretion on anindividual'srights. In particular, an effects-oriented approach
to s. 7 dictates that when an accused is unable to make full answer and defence to
the charges brought against him as a result of hisinability to obtain information
that is material to his defence, it is of little concern whether that informationisin
the hands of the state or in the hands of athird party. The effect is still potentially
to deprive an individual of hisliberty while denying him the ability to make full

answer and defence.
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An order for production of private records held by third parties does not arise as
a remedy under s. 24(1) of the Charter since, at the moment of the request for
production, the accused's rights under the Charter have not been violated.
Nonetheless, when deciding whether to order production of private records, the
court must exercise itsdiscretion in amanner that is respectful of Charter values:
Dagenais, supra, at p. 875. In particular, the nature, scope and breadth of the
production order will ultimately depend upon a balancing of Charter rightswhich
seeks to ensure that any adverse effects upon one right is proportionate to the

salutary effects of the constitutional objective being furthered: Dagenais, at p. 890.

(i) The Competing Constitutional Rights at |ssue

In formulating an approach to govern production of private records held by third
parties, itisimportant to appreciatefully the nature of thevariousinterestsat i ssue.
| will describe briefly each of the three constitutional rights that | believe to be
implicated in thisanalysis: (1) theright to full answer and defence; (2) theright to

privacy; and (3) the right to equality without discrimination.

(@ TheRighttoaFair Trial

Much hasbeen written about theright to afair trial. Anindividual whoisdeprived
of the ability to make full answer and defence is deprived of fundamental justice.
However, full answer and defence, like any right, cannot be considered in the
abstract. The principles of fundamental justice vary according to the context in
which they are invoked. For thisreason, certain procedural protections might be

constitutionally mandated in one context but not in another: R.v. Lyons, [1987] 2
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S.C.R. 309, at p. 361. Moreover, though the Constitution guarantees the accused
afair hearing, it does not guarantee the most favourable procedures imaginable:
Lyons, supra, at p. 362. Finally, although fairness of the trial and, as a corollary,
fairnessin defining thelimitsof full answer and defence, must primarily beviewed
from the point of view of the accused, both notions must nevertheless also be
considered from the point of view of the community and the complainant: E.
(A.W.), supra, at p. 198. Thereisno question that the right to make full answer and
defence cannot be so broad as to grant the defence a fishing licence into the
personal and private lives of others. The question is therefore not whether the
defence can be limited in its attempts to obtain production of private records held
by third parties, but how it can be limited in a manner that accords appropriate

constitutional protection to all of the constitutional rights at issue.

When the defence seeks production of third party records whose contentsit is not
aware of, the defence is obviously in a position of some difficulty. In assessing
whether thisdifficulty posesathreat of constitutional proportionsto the accused's
ability to make fair answer and defence, however, one thing must be borne in
mind. Giventhat theserecordsare not inthe possession of the Crown and have not
constituted abasisfor itsinvestigations, they do not, by definition, constitute part
of the state's "case to meet" against the accused. Unlike sealed wiretap packages,
which represent the fruits of state investigation of the accused, private recordsin

the hands of third parties are not subject to such a presumption of materiality.

| would note, finally, that an important element of trial fairness is the need to
remove discriminatory beliefs and bias from the fact-finding process: Seaboyer,

supra. As | pointed out in R. v. Osolin, [1993] 4 S.C.R. 595, at pp. 622-23, for
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instance, theassumption that privatetherapeutic or counselling recordsarerelevant
to full answer and defence is often highly questionable, in that these records may
very well have a greater potential to derail than to advance the truth-seeking

process:

...medical records concerning statements made in the course of therapy
are both hearsay and inherently problematic as regards reliability. A
witness's concerns expressed in the course of therapy after the fact,
even assuming they are correctly understood and reliably noted, cannot
be equated with evidence given in the course of atrial. Both the
context in which the statements are made and the expectations of the
parties are entirely different. Inatrial, awitnessis sworn to testify as
to the particular events in issue. By contrast, in therapy an entire
spectrum of factorssuch aspersonal history, thoughts, emotionsaswell
as particular acts may inform the dialogue between therapist and
patient. Thus, thereisseriousrisk that such statements could be taken
piecemeal out of the context in which they were made to provide a
foundation for entirely unwarranted inferences by the trier of fact.

[Emphasis added.]

(b) The Right to Privacy

This Court has on many occasions recognized the great value of privacy in our
society. It has expressed sympathy for the proposition that s. 7 of the Charter
includes aright to privacy: Beare, supra, at p. 412; B. (R.) v. Children's Aid Society
of Metropolitan Toronto, [1995] 1 S.C.R. 315, at p. 369, per La Forest J. On
numerous other occasions, it has spoken of privacy intermsof s. 8 of the Charter:
see, e.g., Hunter v. Southam Inc., [1984] 2 S.C.R. 145; R. v. Pohoretsky, [1987] 1
S.C.R. 945; R. v. Dyment, [1988] 2 S.C.R. 417. On still other occasions, it has
underlined the importance of privacy in the common law: Mclnerney v.
MacDonald, [1992] 2 S.C.R. 138, at pp. 148-49; Hill v. Church of Scientology of
Toronto, [1995] 2 S.C.R. 1130.
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Onno occasion hastherel ationship between"liberty", " security of theperson”, and
essential human dignity been more carefully canvassed by this Court than in the
reasons of WilsonJ.inR. v. Morgentaler, [1988] 1 S.C.R. 30. In her judgment, she
notesthat the Charter and theright to individual liberty guaranteed therein aretied
inextricably to the concept of human dignity. She urges that both "liberty" and
"security of the person" are capable of a broad range of meaning and that a
purposive interpretation of the Charter requires that the right to liberty contained
ins. 7 beread to "guaranteg[] to every individual a degree of personal autonomy
over important decisions intimately affecting their private lives' (p. 171).
Concurring on this point with the mgjority, she notes, aswell, that “security of the
person' is sufficiently broad to include protection for the psychological integrity

of theindividual.

Equally relevant, for our purposes, is Lamer J.'s recognition in Mills, supra, at p.
920, that the right to security of the person encompasses the right to be protected
against psychological trauma. Inthe context of his discussion of the effects on an
individual of unreasonable delay contrary to s. 11(b) of the Charter, he noted that

such trauma could take the form of

stigmatization of the accused, loss of privacy, stress and anxiety
resulting from a multitude of factors, including possible disruption of
family, social life and work, legal costs, uncertainty asto the outcome
and sanction.

If the word "complainant” were substituted for the word "accused” in the above
extract, | think that we would have an excellent description of the psychological
traumas potentially faced by sexual assault complainants. These people must

contemplate the threat of disclosing to the very person accused of assaulting them
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in the first place, and quite possibly in open court, records containing intensely
private aspects of their lives, possibly containing thoughts and statements which

have never even been shared with the closest of friends or family.

Inthe same way that this Court recognized in Re B.C. Motor Vehicle Act, supra, that
the "principles of fundamental justice" in s. 7 areinformed by fundamental tenets
of our common law system and by ss. 8 to 14 of the Charter, | think that the terms
"liberty" and "security of the person” must, as essential aspects of a free and
democratic society, be animated by the rights and val ues embodied in the common
law, the civil law and the Charter. In my view, it is not without significance that
one of thoserights, s. 8, has been identified as having as its fundamental purpose
"to protect individuals from unjustified state intrusions upon their privacy"
(Hunter, supra, at p. 160). The right to be secure from unreasonable search and
seizure plays a pivotal rolein adocument that purports to contain the blueprint of
the Canadian vision of what constitutes afree and democratic society. Respect for
individual privacy is an essential component of what it means to be "free". Asa
corollary, theinfringement of thisright undeniably impinges upon an individual's

"liberty" in our free and democratic society.

A similarly broad approach to the notion of liberty has been taken in the United
States. In Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972), at pp.
571-72, the United States Supreme Court affirmed that "liberty" was a"broad and
majestic term” and that "[i]n aConstitution for afree people, there can be no doubt
that the meaning of "liberty” must be broad indeed”. More significant for our
purposes, the right to privacy was expressly found to reside in the term "liberty"

in the Fourteenth Amendment in the landmark case of Roev. Wade, 410 U.S. 113
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(1973). In a similar vein, the right to personal privacy has also received
recognition in international documents such as Article 17 of the International
Covenant on Civil and Political Rights, 999 U.N.T.S. 171, Article 12 of the
Universal Declaration of Human Rights, G.A. Res. 217 A (111), U.N. Doc. A/810,
at 71 (1948), and Article 8 of the European Convention for the Protection of Human

Rights and Fundamental Freedoms, 213 U.N.T.S. 221.

Privacy has traditionally also been protected by the common law, through causes
of action such as trespass and defamation. In Hill, supra, which dealt with a
Charter challenge to the common law tort of defamation, Cory J. reiterates the

constitutional significance of the right to privacy (at para. 121):

...reputation isintimately related to the right to privacy which has been
accorded constitutional protection. As La Forest J. wrote in R. v.
Dyment, [1988] 2 S.C.R. 417, at p. 427, privacy, including
informational privacy, is "(g)rounded in man's physical and moral
autonomy" and "is essential for the well-being of theindividua". The
publication of defamatory comments constitutes an invasion of the
individual's personal privacy and is an affront to that person’'s dignity.
The protection of a person's reputation is indeed worthy of protection
in our democratic society and must be carefully balanced against the
equally important right of freedom of expression. [Emphasis added.]

Quebec, for its part, hasinserted into its new Civil Code, S.Q. 1991, c. 64, arts. 35
and 36, which read as follows:
35. Every person has aright to the respect of his reputation and
privacy.

No one may invade the privacy of a person without the consent of
the person or his heirs unless authorized by law.

36. The following acts, in particular, may be considered as
invasions of the privacy of a person:

(1) entering or taking anything in his dwelling;
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(2) intentionally intercepting or using his private communications;

(3) appropriating or using hisimage or voice while heisin private
premises;

(4) keeping his private life under observation by any means;

(5) using his name, image, likeness or voice for a purpose other
than the legitimate information of the public;

(6) using his correspondence, manuscripts or other personal
documents.

Aswell, s. 5 of the Quebec Charter of Human Rightsand Freedoms, R.S.Q., c. C-12,

reads:

5. Every person has aright to respect for his private life.

It is apparent, however, that privacy can never be absolute. It must be balanced

against legitimate societal needs. This Court has recognized that the essence of

such a balancing process lies in assessing reasonabl e expectation of privacy, and

balancing that expectation against the necessity of interference from the state:
Hunter, supra, at pp. 159-60. Evidently, the greater the reasonabl e expectation of
privacy and themore significant the del eterious effectsflowing fromitsbreach, the
more compelling must be the state objective, and the salutary effects of that

objective, in order to justify interference with thisright. See Dagenais, supra.

InR. v. Plant, [1993] 3 S.C.R. 281, albeit in the context of a discussion of s. 8 of
the Charter, a majority of this Court identified one context in which the right to

privacy would generally arise in respect of documents and records (at p. 293):
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In fostering the underlying values of dignity, integrity and autonomy,
itisfitting that s. 8 of the Charter should seek to protect a biographical
coreof personal informationwhichindividualsinafreeand democratic
society would wish to maintain and control from dissemination to the
state. Thiswould include information which tends to reveal intimate
details of the lifestyle and personal choices of the individual.
[Emphasis added.]

Although | prefer not to decide today whether this definition is exhaustive of the
right to privacy in respect of all manners of documents and records, | am satisfied
that the nature of the private records which are the subject matter of this appeal
properly brings them within that rubric. Such items may consequently be viewed
as disclosing a reasonable expectation of privacy which is worthy of protection

under s. 7 of the Charter.

The essence of privacy, however, isthat once invaded, it can seldom be regained.
For thisreason, it isall the more important for reasonabl e expectations of privacy
to be protected at the point of disclosure. As La Forest J. observed in Dyment,

supra, at p. 430:

...iIf the privacy of theindividual isto be protected, we cannot afford to
wait to vindicate it only after it has been violated. Thisisinherentin
the notion of being secure against unreasonabl e searches and seizures.
Invasions of privacy must be prevented, and where privacy is
outweighed by other societal claims, there must be clear rules setting
forth the conditions in which it can be violated. [Emphasis in last
sentence added.]

In the same way that our constitution generally requires that a search be premised
upon a pre-authorization which is of a nature and manner that is proportionate to
the reasonabl e expectation of privacy at issue (Hunter, supra; Thomson Newspapers,

supra), s. 7 of the Charter requires a reasonable system of "pre-authorization” to
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justify court-sanctioned intrusions into the private records of witnesses in legal
proceedings. Although it may appear triteto say so, | underlinethat when aprivate
document or record is revealed and the reasonabl e expectation of privacy therein
isthereby displaced, the invasion is not with respect to the particular document or
record in question. Rather, it is an invasion of the dignity and self-worth of the
individual, who enjoys the right to privacy as an essential aspect of his or her

liberty in afree and democratic society.

(c) The Right to Equality Without Discrimination

Unlikevirtually every other offencein the Criminal Code, sexual assaultisacrime
which overwhelmingly affects women, children and the disabled. Ninety percent
of all victims of sexual assault are female: Osolin, supra, at p. 669, per Cory J.
Moreover, studies suggest that between 50 and 80 percent of women
institutionalized for psychiatric disorders have prior histories of sexual abuse (T.
Firsten, "An Exploration of the Role of Physical and Sexual Abuse for
Psychiatrically Institutionalized Women" (1990), unpublished research paper,
availablefrom Ontario Women'sDirectorate). Childrenaremost highly vulnerable

(Sexual Offences Against Children (the Badgley Report), vol. 1 (1984)).

It is a common phenomenon in this day and age for one who has been sexually
victimized to seek counselling or therapy inrelationto thisoccurrence. Ittherefore
stands to reason that disclosure rules or practices which make mental health or
medical records routinely accessible in sexual offence proceedings will have
disproportionately invasive consequences for women, particularly those with

disabilities, and children. In particular, in determining questions of disclosure of
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records of persons allegedly assaulted in institutions where they get psychiatric
assi stance, the courts must take care not to create aclass of vulnerable victimswho
have to choose between accusing their attackers and maintaining the

confidentiality of their records.

ThisCourt hasrecognized the perniciousrolethat past evidentiary rulesin both the
Criminal Code and the common law, now regarded as discriminatory, once played
in our legal system: Seaboyer, supra. We must be careful not to permit such
practices to reappear under the guise of extensive and unwarranted inquiries into
the past historiesand private lives of complainants of sexual assault. WWe must not
allow the defence to do indirectly what it cannot do directly under s. 276 of the

Code. Thiswould close one discriminatory door only to open another.

Asl noted in Osolin, supra, at pp. 624-25, uninhibited disclosure of complai nants
private lives indulges the discriminatory suspicion that women and children's
reports of sexual victimization are uniquely likely to be fabricated. Put another
way, if there were an explicit requirement in the Code requiring corroboration
before women or children could bring sexual assault charges, such a provision
would raise serious concerns under s. 15 of the Charter. In my view, a legal
system which devalues the evidence of complainants to sexual assault by de facto
presuming their uncreditworthiness would raise similar concerns. It would not
reflect, far less promote, "a society in which all are secure in the knowledge that
they are recognized at law as human beings equally deserving of concern, respect
and consideration” (Andrews v. Law Society of British Columbia, [1989] 1 S.C.R.
143, at p. 171).
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Routine insistence on the exposure of complainants' personal backgrounds hasthe
potential to reflect abuilt-in biasin the criminal justice system against those most
vulnerable to repeat victimization. Such requests, in essence, rest on the
assumption that the personal and psychological backgrounds and profiles of
complainants of sexual assault are relevant as to whether or not the complainant
consented to the sexual contact, or whether the accused honestly believed that she
consented. Although the defence must be free to demonstrate, without resort to
stereotypical lines of reasoning, that such informationisactually relevant to alive
issue at trial, it would mark the triumph of stereotype over logic if courts and
lawyers were simply to assume such relevance to exist, without requiring any

evidence to this effect whatsoever.

Itisrevealing, for instance, to compare the approach often taken to private records
in sexual assault trials with the approach taken in three decisionsin which private
files were sought by defence counsel in situations which did not involve sexual
assaults. In Gingras, supra, the defence in amurder case sought disclosure of the
prison file of an important Crown witness, who was serving time in a penitentiary
in another province. The credibility of the witness was invoked as being at issue.
In addition to finding important irregularities in the disclosure order, the Court
concluded that the disclosure request amounted to no more than a fishing
expedition and therefore quashed the order, notwithstanding the seriousness of the

charge against the accused.

Inboth R. v. Gratton, [1987] O.J. No. 1984 (Prov. Ct.), and R. v. Callaghan, [1993]
0.J. No. 2013 (Ont. Ct. (Prov. Div.)), an accused charged with assault of a police

officer sought disclosure of the officer's personnel filesand, in particular, any files
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relating to complaints or disciplinary actions taken against the officer. In both
cases, thejustification offered for this disclosure was to show that the officer had
apropensity for violence. In both cases, in the absence of any evidence asto the
likelihood that the recordswoul d contain evidenceto the predispositionto violence
or unreasonable use of force, the judge refused to give disclosure of those files.
The contents of the files were characterized as hearsay, as potentially based on
unfounded allegations, and as generally irrelevant. The only disclosure granted

was of a file containing details of the formal investigation of the particular

complaint filed by the accused in relation to activity which was the subject matter

of the charges.

| see no reason to treat a sexual assault complainant any differently, or to accord
any lessrespect to her credibility or privacy, than that which was accorded police

officers and convicted criminals in the above-mentioned cases.

All of thesefactors, in my mind, justify concluding not only that aprivacy analysis
creates a presumption against ordering production of private records, but also that
ampleand meaningful consideration must be givento complainants equality rights
under the Charter when formulating an appropriate approach to the production of
complainants records. Consequently, | have great sympathy for the observation
of Hill J.inR. v. Barbosa (1994), 92 C.C.C. (3d) 131 (Ont. Ct. (Gen. Div.)), to this
effect (at p. 141):

In addressing the disclosure of records, relating to past treatment,
analysis, assessment or care of a complainant, it is necessary to
remember that the pursuit of full answer and defence on behalf of an
accused person should be achieved without indiscriminately or
arbitrarily eradicating the privacy of the complainant. Systemic
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revictimization of a complainant fosters disrepute for the criminal
justice system. [Emphasis added.]

(iii)  Balancing Competing Values

129 As Lamer C.J. recently noted for the majority in Dagenais, supra, at p. 877,

130

competing constitutional considerations must be balanced with particular care:

A hierarchical approach to rights, which places some over others, must
be avoided, both when interpreting the Charter and when developing
the common law. When the protected rights of two individuals come
into conflict... Charter principles require abalance to be achieved that
fully respects the importance of both sets of rights.

Notwithstanding my agreement with this proposition, | would emphasize that the
imagery of conflicting rights which it conjures up may not always be appropriate.
One such exampleistheinterrelation between the equality rights of complainants
in sexual assault trials and the rights of the accused to afair trial. The eradication
of discriminatory beliefs and practices in the conduct of such trials will enhance
rather than detract fromthefairnessof suchtrials. Conversely, sexual assaulttrials
that arefair will promote the equality of women and children, who are most often

the victims.

From my earlier remarks, moreover, it should be clear that | am satisfied that
witnesses have aright to privacy in relation to private documents and records (i .e.
documents and records in which they hold a reasonable expectation of privacy)
which are not a part of the Crown's "case to meet" against the accused. They are
entitled not to be deprived of their reasonable expectation of privacy except in

accordance with the principles of fundamental justice. In cases such asthe present
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one, any interference with the individual'sright to privacy comes about as aresult
of another person'sassertion that thisinterferenceisnecessary in order to makefull
answer and defence. Asimportant astheright to full answer and defence may be,
it must co-exist with other constitutional rights, rather than trample them:
Dagenais, supra, at p. 877. Privacy and equality must not be sacrificed willy-nilly

on the altar of trial fairness.

The proper approach to be taken in contexts involving competing constitutional
rights may be analogized from Dagenais, at p. 891. In particular, since an
applicant seeking production of private records from third parties is seeking to
invoke the power of the state to violate the privacy rights of other individuals, the
applicant must show that the use of the state power to compel production is
justified in a free and democratic society. If it is not, then the other person's
privacy rights will have been infringed in a manner that is contrary to the

principles of fundamental justice.

The use of state power to compel production of private recordswill bejustifiedin
a free and democratic society when the following criteria are applied. First,
production should only be granted when it is shown that the accused cannot obtain
theinformation sought by any other reasonably available and effective alternative
means. Second, production which infringes upon a right to privacy must be as
limited as reasonably possibleto fulfil the right to make full answer and defence.
Third, arguments urging production must rest upon permissible chains of
reasoning, rather than upon discriminatory assumptions and stereotypes. Finaly,
there must be a proportionality between the salutary effects of production on the

accused's right to make full answer and defence as compared with the del eterious
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effects on the party whose private records are being produced. The measure of
proportionality must reflect the extent to which areasonabl e expectati on of privacy
vestsin the particular records, on the one hand, and the importance of theissue to
which the evidence relates, on the other. Moreover, courts must remain alive to
the fact that, in certain cases, the deleterious effects of production may
demonstrably include negative effects on the complainant's course of therapy,
threatening psychological harm to the individual concerned and thereby resulting

in a concomitant deprivation of the individual's security of the person.

All of the above considerations must be borne in mind when formulating an
appropriate approach to thedifficult issueraised inthisappeal . Using theseground
rulesto structure our analysis, it is now possible to elaborate upon an approach to
production of third parties private records that, it is hoped, will maintain the
greatest possible degree of proportionality in reconciling the equally important
constitutional concerns of full answer and defence, privacy, and equality without

discrimination.

(iv)  Procedure for Obtaining Production

| would give substance to the general principles elaborated above by way of the
following process. Thefirst step for an accused who seeks production of private
records held by athird party is to obtain and serve on the third party a subpoena
duces tecum. When the subpoenais served, the accused should notify the Crown,
the subject of the records, and any other person with an interest in the
confidentiality of the records that the accused will ask the trial judge for an order

for their production. Then, at the trial, the accused must bring an application
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supported by appropriate affidavit evidence showing that the records are likely to
be relevant either to an issue in the trial or to the competence to testify of the
subject of the records. If the records are relevant, the court must balance the
salutary and deleterious effects of ordering that the records be produced to

determine whether, and to what extent, production should be ordered.

(&) Subpoena duces tecum and Notice to Interested Parties

The form of the subpoena duces tecum and the procedure for its issuance are
described in Part XXI1 of the Criminal Code. In particular, a subpoena will not
issue unlessthe applicant showsthat the witnessislikely to give material evidence
in the proceeding: s. 698(1). The function of the subpoena is to summon the
witness -- in this case, the guardian of the records -- to court and to require the
witness to bring the documents described in the subpoena. It does not, in itself,

require the witness to produce the records to the court or to the defence.

When the subpoena is served, the accused should give written notice to anyone
with an interest in the confidentiality of the records that a motion will be brought
for an order for production of the records. Interested personsinclude the Crown,
the person who is the subject of the records, the guardian of the records, and any
other person required by statute to be notified. Failure to give notice to all
interested partieswill befatal to the application, although the accused may reapply
and, as a matter of convenience, notice to the guardian of the records may

accompany the subpoena duces tecum.

(b) Application for Production
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At the trial, when the accused applies for an order for production of the records,
thejudge should follow atwo-stage approach. First, theaccused must demonstrate
that the information contained in the records is likely to be relevant either to an
issue in the proceedings or to the competence to testify of the person who is the
subject of therecords. If theinformation doesnot meet thisthreshold of relevance,
then the analysis ends here and no order will issue. However, if the information
islikely relevant to an issue at trial or to the competence of the subject to testify,
the court must weigh the positive and negative consequences of production, with
aview to determining whether, and to what extent, production should be ordered.
At each stage counsel for al interested parties should be permitted to make

submissions.

(1) Relevance

At the outset, the accused must establish a basis which could enable the presiding
judge to conclude that there is actually in existence further material which may be
useful to the accused in making full answer and defence, in the sense that it is
logically probative (Chaplin, supra, at pp. 743-45). In other words, the accused
must satisfy the court that the information contained in the recordsis likely to be
relevant either to an issue in the proceeding or to the competence of the subject to

testify (O'Connor No. 2, supra).

It may be useful at this stage for the third party guardian of the recordsto prepare
alist of the recordsin its possession. In an appropriate case, the trial judge may
require such alist to be provided to the accused and the other interested parties.

This was done, for example, in Barbosa, supra, albeit in the somewhat different



140

141

-06-

context of a request by the Crown to withhold disclosure of records in its own
possession. Inthat decision, Hill J. made the following comments about the utility

of an inventory of records (at p. 136):

The existence of an inventory not only promotes procedural efficiency
during argument of an application of this type, but also has the
advantage of potentially permitting defence counsel to focus the
subject-matter of hisapplication to apopulation of documentslessthan
the whole of those in the custody of the relevant custodian. On
occasion, such an inventory promotes further informal discussions
between defence and Crown counsel leading to further disclosure
without review by the court.
However, | wish to emphasize that, like any other motion, an application for an
order for production of private records held by athird party must be accompanied
by affidavit evidence which establishes to the judge's satisfaction that the
information sought is likely to be relevant. The accused's demonstration that
information islikely to be relevant must be based on evidence, not on speculative

assertions or on discriminatory or stereotypical reasoning.

The Chief Justice and Sopinka J. argue that accused persons are placed in a
difficult situation by the requirement that they prove the likely relevance of the
documents without having access to them. My colleagues point to the decisions
of thisCourt in Carey v. Ontario, [1986] 2 S.C.R. 637, Dersch v. Canada (Attorney
General), [1990] 2 S.C.R. 1505 (especially at pp. 1513-14), R. v. Garofoli, [1990]
2 S.C.R. 1421, and R. v. Durette, [1994] 1 S.C.R. 469, and conclude that the
standard of "likely relevance" should not be interpreted as an onerous burden. |
would begin by noting that Carey arose in the context of a civil action in which
neither theright to full answer and defence nor any constitutional right of privacy

were engaged; it therefore has no application here. As for Dersch, Garofoli and
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Durette, amajority of this Court held in those cases that an accused is entitled to
have access to information used by police to obtain a wiretap authorization
because, without such access, theaccused cannot realistically challengethelegality
of the surveillance. However, in those cases, the accused sought accessto records
created by the state as part of its investigation; that situation can hardly be
compared to the situation of an accused who demands access to therapeutic or
other private records created and held by a third party. The records here in
question are not within the possession or control of the Crown, do not form part
of the Crown's "case to meet", and were created by a third party for a purpose
unrelated to the investigation or prosecution of the offence. In my opinion, it
cannot be assumed that such records are likely to be relevant, and if the accused
isunableto show that they are, then the application for production must be rejected

as it amounts to nothing more than afishing expedition.

The burden on an accused to demonstrate likely relevanceisasignificant one. For
instance, it would be insufficient for the accused to demand production simply on
the basis of abare, unsupported assertion that the records might impact on "recent
complaint” or the "kind of person” thewitnessis. Similarly, the applicant cannot
simply invoke credibility "at large", but must rather provide some basis to show
that there is likely to be information in the impugned records which would relate
to the complainant's credibility on a particular, material issue at trial. Equally
inadequate is a bare, unsupported assertion that a prior inconsistent statement
might berevealed, or that the defencewishesto exploretherecordsfor "allegations
of sexual abuse by other people”. Such requests, without more, are indicative of
the very type of fishing expedition that this Court has previously rejected in other

contexts. See, inthe context of cross-examination on sexual history, Osolin, supra,
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at p. 618, per L'Heureux-Dubé J. dissenting, and Seaboyer, supra, at p. 634, per
McLachlin J. for the majority; in the context of search and seizure, Baron v.
Canada, [1993] 1 S.C.R. 416, at p. 448, per SopinkaJ. for the Court, and Hunter,
supra, at p. 167, per Dickson J. (as he then was) for the Court; in the context of
wiretaps and their supporting affidavits, Chaplin, supra, at p. 746, per Sopinka J.
for the Court, Durette, supra, at p. 523, per L'Heureux-Dubé J. dissenting, R. v.
Thompson, [1990] 2 S.C.R. 1111, at p. 1169, per LaForest J. dissenting, and R. v.
Duarte, [1990] 1 S.C.R. 30, at p. 55, per La Forest J. for the majority. See also
Crosson Evidence (7th ed. 1990), at pp. 51 et seg.; Halsbury's Laws of England (4th
ed. 1976), vol. 17, para. 5, at p. 7.; Wigmore on Evidence (3rd ed. 1940), vol. 1,

para. 9, at pp. 655 et seq.

Similarly, the mere fact that a witness has a medical or psychiatric record cannot
be taken as indicative of the potential unreliability of his or her testimony. Any
suggestion that a particular treatment, therapy, illness, or disability implies
unreliability must beinformed by cogent evidence, rather than stereotype, myth or
prejudice. For these reasons, it would also be inappropriate for judicial notice to
be taken of the fact that unreliability may be inferred from any particular course

of treatment. SeeR. v. K. (V.) (1991), 4 C.R. (4th) 338 (B.C.C.A.), at pp. 350-51.

Finally, it must not be presumed that the mere fact that a witness received
treatment or counselling after a sexual assault indicates that the records will
contain information that is relevant to the defence. The focus of therapy isvastly
different from that of aninvestigation or other process undertaken for the purposes
of the trial. While investigations and witness testimony are oriented toward

ascertaining historical truth -- namely, the facts surrounding the alleged assault --
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therapy generally focuses on exploring the complainant's emotional and
psychological responsesto certain events, after the alleged assault hastaken place.
Victims often question their perceptions and judgment, especially if the assailant
was an acquaintance. Therapy isan opportunity for the victim to explore her own
feelings of doubt and insecurity. It isnot afact-finding exercise. Consequently,
the vast mgjority of information noted during therapy sessions bears no relevance
whatsoever or, at its highest, only an attenuated sense of relevance to the issues at
trial. Moreover, as | have already noted elsewhere, much of this information is
inherently unreliable and, therefore, may frustrate rather than further the truth-
seeking process. Thus, although the fact that anindividual has sought counselling
after an alleged assault may certainly raise the applicant's hopes for a fruitful
fishing expedition, it does not follow, absent other evidence, that information

found in those recordsis likely to be relevant to the accused's defence.

Unlike my colleagues Lamer C.J. and Sopinka J., | would not take the "sheer
number" of cases in which production has been ordered in the past as a
demonstration of the potential relevance of therapeutic records. Whatever may
have been their past practice in this regard, judges should be encouraged to
carefully scrutinize claims of relevance in a manner that is sensitive to the
therapeutic context and the nature of records created in that context. Without such
sensitivity, the danger is great that records having no real relevance will be
produced, the search for truth frustrated, and therights of complainants needlessly

violated.

In establishing the required evidentiary basis, the applicant may resort to the

Crown's disclosure, to its own witnesses, and to cross-examination of the Crown
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witnesses at both the preliminary inquiry and thetrial. On some occasions, it may
also be necessary to introduce expert evidence to lay the foundation for a
production application (for instance, expert evidence to the effect that a certain
type of therapy may lead to "created memories’). The determination of relevance
isafluid, rather than fixed, process. In consequence, information which cannot be
proved relevant at one point during the trial may later become relevant, in which
case afurther application for production may be warranted. However, regardless
of when it is brought, an application for production will not succeed if it is not

supported by evidence demonstrating the likely relevance of the records.

| would like to make two final observations on the subject of relevance. Thefirst
of these relates to the Court of Appea’'s comment that relevance should be
determined with due regard for "other legitimate legal and societal interests,
including the privacy interests of complainants" (O'Connor (No. 2), at pp. 261-62).
In my view, the privacy rights of complainants should be considered separately,
rather than factored into theanalysis of relevance. Itisimportant to remember that
the rationale underlying resort to privilege or privacy rights is diametrically
opposed to that underlying most ordinary evidentiary rulesof exclusion. Privilege
and privacy interests would exclude evidence despite the fact that such evidence
might further the truth-seeking process. On the other hand, ordinary rules of
exclusionaregenerally motivated by thedesireto further thetruth-seeking process,
in that they tend to exclude evidence which might be unreliable, which might
mislead or prejudice the trier of fact, or which might otherwise prejudice the
fairness of thetrial. Consequently, it isboth easier and moreintellectually honest

to consider privacy and societal interests in a separate, balancing step.
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However, as | have already noted, consideration for equality is not alien to the
objectives of finding the truth and conducting afair trial. On the contrary, all of
these objectives dictate that a court be precluded from drawing inferences on the
basis of discriminatory or stereotypical lines of reasoning. For instance, it is
impermissible to seek production of records containing reference to other sexual
activity to support the inference that because the complainant has engaged in
unrelated sexual activity she is more likely to have consented to the activity in

guestion, or less worthy of belief: Seaboyer, supra.

My second observation relates to the competence to testify of the subject of the
records. A witnhess is presumed competent to testify until otherwise shown.
Incompetence to testify can be shown in many ways, such as calling a doctor who
hastreated the witness, which do not require disclosure of private medical records.
If competence is the basis for defence counsel's application for production of
private medical records, then the court should first consider if there are any other
reasonabl e alternatives of testing the witness'scompetence which would constitute

alesser invasion into the witness's privacy.

(2) Balancing

If thetrial judge concludes that the records are not likely to be relevant to an issue
in the trial or to the competence to testify of the subject of the records, the
application should be rejected. If, on the other hand, the judge decides that they
arelikely to berelevant, then the analysis proceeds to the second stage, which has
two parts. First, the trial judge must balance the salutary and deleterious effects

of ordering the production of the recordsto the court for inspection, having regard
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to the accused's right to make full answer and defence, and the effect of such
production on the privacy and equality rights of the subject of the records. If the
judge concludes that production to the court is warranted, he or she should so

order.

The Chief Justice and SopinkaJ. appear to share my view that the balancing of the
effects of production should be undertaken only at this second stage of the
procedure, after the records have been found to be likely relevant. However, they
contend that the trial judge need not consider competing interests, such as the
privacy rights of the subject of the records, before ordering them produced to the
court for inspection. This is not my position. What my colleagues fail to
recognizeisthat even an order for production to the courtisan invasion of privacy.
The records here in question are profoundly intimate, and any violation of the
intimacy of the records can have serious consequences for the dignity of the
subject of the records and, in some cases, for the course of his or her therapy.
Neither the subject nor the guardian of the records should be compelled to violate
the intimacy of the records unless the judge has determined, after careful
consideration, that the salutary effects of doing so outweigh the damage done

thereby.

In borderline cases, thejudge should err onthe side of production to the court. The
trial judge, in examining the materials, will guard the privacy of the witnessto the
best of his or her ability. Nevertheless, reading and vetting large quantities of
material that have been ordered produced to the court out of an abundance of
caution can impose an excessive burden on judicial resources, especialy if only

asmall proportion of the records produced to the court are ultimately produced to
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the defence. Consequently, while borderline cases at this stage should be decided
in favour of production to the court, the determination of relevance and balancing
should be meaningful, fair and considered. This carefully considered balancing

will prevent documents from being needlessly produced.

Next, upon their production to the court, the judge should examine the records to
determine whether, and to what extent, they should be produced to the accused.
This step requires the court anew, but with the benefit of the inspection of the
documents, to consider the likely relevance and salutary and del eterious effects as

previously but with production to the accused in mind.

| have some difficulties with the Court of Appeal’s position to the effect that the
judge may simply disclose to the defence any evidence which is "material”. The
problem with such an approach is that it effectively does away with any
consideration for privacy, or for larger societal interests. A fair legal system
requiresrespect at all timesfor the complainant'spersonal dignity, andin particular
hisor her right to privacy, equality and security of the person. Asthe Chief Justice
said in Dagenais, supra, in the context of a publication ban, the common law
should not accord pre-eminence to the right to a far trial, over other

constitutionally entrenched rights (at p. 877):

The pre-Charter common law rule governing publication bans
emphasized theright to afair trial over the free expression interests of
those affected by the ban. In my view, the balance thisrule strikesis
inconsistent with the principles of the Charter, and in particular, the
equal status given by the Charter to ss. 2(b) and 11(d). It would be
inappropriate for the courts to continue to apply a common law rule
that automatically favoured the rights protected by s. 11(d) over those
protected by s. 2(b). A hierarchical approach to rights, which places
some over others, must be avoided, both when interpreting the Charter
and when devel oping the common law. When the protected rights of
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two individuals come into conflict, as can occur in the case of
publication bans, Charter principles require a balance to be achieved
that fully respects the importance of both sets of rights.

Similarly, as regards the production of private records held by third parties, a

balance must be struck that places the Charter rights of complainants on an equal

footing with those of accused persons.

In Dagenais, the Court assessed proportionality by examining and weighing the
salutary and deleterious effects of the rights infringementsin question. | believe
that such aprocess was already implicit in Seaboyer, in which this Court sought to
achieve a measure of proportionality between the right to privacy and the right to
afair trial. In my view, an analogous approach is appropriate in the disclosure
context. Onceacourt hasreviewed therecords, production should only be ordered
inrespect of thoserecords, or parts of records, that have significant probativevalue
that is not substantially outweighed by the danger of prejudice to the proper
administration of justice or by the harm to the privacy rights of the witness or to
the privileged relation. See also Stuesser, "Reconciling Disclosure and Privilege"

(1994), 30 C.R. (4th) 67, at pp. 71-72.

Although thislist is not exhaustive, the following factors should be considered in
this determination: (1) the extent to which the record is necessary for the accused
to makefull answer and defence; (2) the probative value of the record in question;
(3) the nature and extent of the reasonable expectation of privacy vested in that
record; (4) whether production of the record would be premised upon any
discriminatory belief or bias; (5) the potential prejudice to the complainant's
dignity, privacy or security of the person that would be occasioned by production

of the record in question; (6) the extent to which production of records of this
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nature would frustrate society's interest in encouraging the reporting of sexual
offences and the acquisition of treatment by victims; and (7) the effect on the
integrity of thetrial process of producing, or failing to produce, therecord, having

in mind the need to maintain consideration in the outcome.

According to the Chief Justice and Sopinka J., society's interest in encouraging
victims of sexual assault to report the offences and to obtain treatment "is not a
paramount consideration” (para. 33), and the effect of production on the integrity
of the trial process should not be considered at all, in assessing whether the
guardians of therapeutic records should be compelled to produce them to the
defence. | can see no reason to reduce the relative importance of these factors, let
alone exclude them, when balancing the salutary and deleterious effects of a

production order.

This Court has already recognized that society has a legitimate interest in
encouraging thereporting of sexual assault and that thissocial interest isfurthered
by protecting the privacy of complainants. Seaboyer, supra, at pp. 605-6.
Parliament, too, has recognized this important interest in s. 276(3)(b) of the
Criminal Code. While Seaboyer and s. 276(3)(b) relate to the admissibility of
evidenceregarding the past sexual conduct of the complai nant, the same reasoning
applies here. The compelled production of therapeutic records is a serious
invasion of complainants' privacy which has the potential to deter sexual assault

victimsfrom reporting offencesor, if they do report them, from seeking treatment.
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AsLamer C.J. and SopinkaJ. observe, measuresexist for limiting the extent of the
invasion of privacy associated with a production order. However, despite such
measures, the compelled production of therapeutic recordsto the defence remains
aserious violation of the complainant's privacy and a deterrent to the reporting of
offencesand the acquisition of treatment. At the sametime, production may affect
theintegrity of thetrial process. Judges must carefully weigh these consequences

when deciding whether to make an order for production.

As afurther argument in favour of aless onerous burden upon the accused, the
Chief Justice and Sopinka J. compare the accused to a state agent applying for a
search warrant under s. 487(1)(b) of the Criminal Code. They state that, by virtue
of s. 487(1)(b), "production of third party records is always available to the
Crown" (para. 34) wherethere arereasonabl e groundsto believethat evidence will
be found. Because the interpretation of s. 487(1)(b) isnot an issue in this appeal,
I will keep my comments to a minimum. However, | must disagree with my
colleagues' suggestion that the Crown can always obtain awarrant for production
of the therapeutic records of innocent third parties simply by establishing
"reasonable grounds'. On the contrary, in adecision penned by the Chief Justice
(then Lamer J.), this Court has held that ajudge may refuse a search warrant, even
if the statutory requirement of "reasonable grounds" is met, in order to protect the
fundamental rights of innocent third parties: DescOteaux v. Mierzwinski, [1982] 1
S.C.R. 860, at pp. 889-91. Therefore, it should not be assumed that the state could
obtain a warrant in respect of intimate records held by innocent third parties as
easily as the Chief Justice and Sopinka J. now suggest. Nor, in my view, should

the accused be entitled to compel production of such records without a rigorous
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inquiry into therelevance of the records and the sal utary and del eterious effects of

compelling their production.

| would add that where the defence seeks to justify disclosure on the basis of
anticipated relevance to particular issues, someinquiry iswarranted into whether
or not theseissues are collateral tothereal issuesat trial. Since the defence cannot
pursue inconsistencies on collateral issues, the defence is really no better off
having production on that issue. It follows that failure to produce information
relating only to collateral issues will not impair the accused's right to full answer
and defence. See, e.g., R v. C. (B.) (1993), 80 C.C.C. (3d) 467 (Ont. C.A.); R.v.
Davison, DeRosie and MacArthur (1974), 20 C.C.C. (2d) 424 (Ont. C.A.).

At the opposite end of the spectrum, where material isfound that isessential to the
accused's ability to make full answer and defence, then justice dictates that this
material be produced, even if this information was not argued as a basis for
production by the defence. However, in some such cases, sensitivity to the
complainant's privacy rights and security of the person might dictate that the
complainant be given the option of withdrawing from the prosecution rather than

facing production of the records in question.

In that vein, where a court concludes that production is warranted, it should only
be made in the manner and to the extent necessary to achieve that objective:
Dagenais, supra. The court should not rel ease classes of records, but rather should
inspect each individual record for materiality. Records that are to be produced
should be vetted with aview to protecting the witness's privacy, while nonethel ess

mai ntaining sufficient detail to make the contents meaningful to the reader. The
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judge may, in certain cases, wish to hear submissions on whether the vetting of the
records should be assisted by counsel for the complainant, for the guardian of the
records, or for the Crown. It will generally be appropriate, moreover, to review the
records in camera, and to keep the records sealed and in the custody of the
registrar. Depending upon the sensitivity of the records, the court should consider
prohibiting the making of any reproductions of those records and imposing a
publication ban on such termsasare deemed appropriate. Inexceptional cases, the
court may consider making an order prohibiting defence counsel from discussing
the contents of these records with the accused. Finally, | agree with the Court of
Appeal that it is appropriate that all records produced to the court but not
ultimately to the defence be sealed and retained in the file in the event that they
should need to be reviewed later. These procedures are part and parcel of the
process of ensuring that privacy rights are minimally impaired while nonethel ess
furthering the objective of guaranteeing the accused full answer and defence and

afair trial.

(v) Admissibility

| cannot emphasize enough that the guidelines outlined above are clearly not
synonymouswiththetest for admissibility of evidenceat trial, outlined in Seaboyer
and in s. 276 of the Code. Disclosure and production are broader concepts than
admissibility and, as such, evidence which is produced to the defence will not

necessarily be admissible at trial.

Indeed, inmost cases, privaterecordsrelating to the counselling or treatment of the

complainant will be irrelevant and inadmissible hearsay evidence. Notes of
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statementsmade by acomplai nant in atherapeutic context areinherently unreliable
because they are frequently not prepared contemporaneously with the statements,
are not intended to be an accurate record of the statements, and are not ratified by
the complainant. Moreover, they touch on a variety of topics not relevant to the
issues at trial or the complainant's competence to testify. As | have observed
earlier in these reasons, there is areal risk that statements having little or no real

relevance may be taken out of context as abasis for unwarranted inferences.

Inany event, theadmissibility of therecordsas evidence must bedeterminedif and
when the accused seeksto introducethem. Thefact that recordshave been ordered

produced to the defence does not mean that the records are necessarily admissible.
I now turn to the last issue argued before this Court, which is the question of the
proper forum for an application for production, and the timing of such an

application.

(vi) Forum and Timing

(@) Preliminary Inquiry

In Doylev. The Queen, [1977] 1 S.C.R. 597, this Court stated that the powers of a
preliminary inquiry judge are only those conferred either expressly by statute or
by necessary implication. Sincethereisno explicit statutory authority for an order
requiring third parties to produce private records to the defence at a preliminary
inquiry, the power to make such an order, if it exists, must be necessarily

incidental to some other statutory power.
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The primary function of the preliminary inquiry, which is clearly set out in s.
548(1) of the Code, is undoubtedly to ascertain that the Crown has sufficient
evidence to commit the accused to trial. See also Caccamo v. The Queen, [1976] 1
S.C.R. 786. Over time, however, the preliminary inquiry appears to have taken
upon itself an ancillary purpose, which isto afford the accused an opportunity to
discover and appreciate the case to be made against him at trial: Skogman v. The
Queen, [1984] 2 S.C.R. 93. Thisjudicially inspired expansion of the nature and
ambit of the preliminary inquiry has been attributed by |earned commentators to
the historical lack of any formal, institutionalized procedures by which an accused
could obtain full and effective disclosure of the Crown's case. (See Re Regina and
Arviv (1985), 19 C.C.C. (3d) 395 (Ont. C.A.), at p. 403, per Martin JA., leaveto
appeal refused, [1985] 1 S.C.R. Vv.)

Although preliminary inquiry judges are not permitted to determine the credibility
of witnesses, one might hazard to say that the ancillary purpose of "discovery" has
lately begun to eclipse the primary purpose of sparing the accused the gross
indignity of being placed on trial in circumstances where there is simply
insufficient evidenceto justify holding thetrial at all. One provincial court judge,
in the course of a thoughtful discussion on the evolving role of the preliminary

inquiry, recently expressed great frustration with this apparent turn of events:

...the preliminary hearing or preliminary inquiry has been turned into
a nightmarish experience for any provincial court judge. Rules with
respect to relevancy have been widened beyond recognition. Cross-
examination at a preliminary inquiry now seems to have no limits.
Attempts by provincial court judges to limit cross-examination have
been perceived by some superior courts as a breach of the accused's
right to fundamental justice, a breach of his or her ability to be able to
make full answer and defence.
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The present state of the preliminary inquiry is akin to a
rudderless ship on choppy waters. The preliminary hearing has been
turned into a free-for-all, a living hell for victims of crime and
witnesses who are called to take part in this archaic ritual.

(R. v. Darby, [1994] B.C.J. No. 814 (Prov. Ct.), at paras. 9 and 10.)

Nevertheless, the "discovery" aspect of the preliminary inquiry remains, at most,
an incidental aspect of what is in essence an inquiry into whether the Crown's
evidence is sufficient to warrant the committal of the accused to trial. We must
also recognize that the law of disclosure in Canada changed significantly as a
result of this Court's decision in Stinchcombe, supra. Stinchcombe recognized that
arigorous duty exists on the Crown to discloseto the defenceall informationinits
possession, both inculpatory and exculpatory, which is not clearly irrelevant or
privileged. Whilethe Crown retainsadiscretion asto what is"clearly irrelevant”,
this discretion is reviewable by the trial judge at the instance of the defence. In
short, Stinchcombe marked the dawn of a new erain disclosure to the defence, by
transforming a professional courtesy into a formal obligation. Failure by the
Crown to comply with this obligation may, particularly when motivated by an
intention to withhold relevant information, result in the drastic remedy of astay of
proceedings. Consequently, in light of Stinchcombe and other decisions of this
Court that have elaborated on those disclosure guidelines (R. v. Egger, [1993] 2
S.C.R. 451; Chaplin, supra), it may be necessary to reassessthe extent to which the
"discovery" rationale remains appropriate as a consideration in the conduct of the

modern-day preliminary inquiry.
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Themore limited question for the purposes of thisappeal, however, iswhether the
judge at a preliminary inquiry may consider applicationsfor production of private

records held by third parties.

It isbeyond doubt that the statutory powers of apreliminary inquiry judge include
the power to order witnesses to give evidence. Section 545 of the Code, for
example, contemplates that a preliminary inquiry judge may require a witness to
produce documents. However, the jurisdiction of ajudge at a preliminary inquiry
must be interpreted in light of the essential purpose of the inquiry, which is to
assess whether the Crown has sufficient evidence to warrant committing the
accused totrial. Thepreliminary inquiry judge does not have the power to inquire
into other matters, or to order the production of documents which are not related

to this assessment.

In Patterson v. The Queen, [1970] S.C.R. 409, for instance, this Court held that a
preliminary inquiry judge had no power to compel production of astatement made
to police by a prosecution witness. It is apparent that the Court was of the view
that production of such a statement was not related to the purpose of the

preliminary inquiry. On behalf of the majority, Judson J. stated (at p. 412):

The purpose of apreliminary inquiry isclearly defined by the Criminal
Code -- to determine whether there is sufficient evidence to put the
accused on trial. Itisnot atrial and should not be allowed to become
atrial. We are not concerned here with the power of atrial judge to
compel production during the trial nor with the extent to which the
prosecution, infairnessto an accused person, ought to make production
after the preliminary hearing and before trial.

(See also Re Hislop and The Queen (1983), 7 C.C.C. (3d) 240 (Ont. C.A.), leaveto
appeal refused, [1983] 2 S.C.R. viii.) Similarly, | do not see how private records
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in the hands of third parties could ever be relevant to the issues at a preliminary

inquiry.

In addition, it iscrucial not to lose sight of the fundamental rationale for allowing
an accused to obtain production of private records. Therecordsare not part of the
Crown's case against the accused; consequently, the purpose of ordering their
production is not to give the accused advance notice of the case to meet. Nor
would the records be produced for the purpose of providing possible |leads for the
defence's own "investigation” -- third parties have no obligation to assist the
defence in this manner. Rather, the sole basis on which third parties may be
compelled to produce the records to the defence is that it would be unfair for an
accused to be convicted if, as a result of evidence having significant probative
value being unjustifiably withheld from the defence, the accused were unable to

put this evidence before the trier of fact.

Since apreliminary inquiry isnot afinal determination of guilt, this fundamental
rationalefor ordering productionisinapplicable. It followsthat, while production
of the records at the preliminary inquiry would no doubt be useful to the defence,
thereisno constitutional imperativeat that stage that would justify aninfringement

of the privacy rights of the subject of the records.

For these reasons, | am of the view that a preliminary inquiry judge is without

jurisdiction to order the production of private records held by third parties.

(b) Pre-trial Applications
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The disclosure order in the present case, however, did not emanate from a
preliminary inquiry judge. Rather, it was issued in response to a pre-tria
application by the defence before Campbell A.C.J., who was not seized of thetrial.
There is no question that Campbell A.C.J. had jurisdiction to make the order
requested. However, for the following reasons, it is my view that even a superior
court judge should not, in advance of the trial, entertain an application for

production of private third party records.

Inthefirst place, such applications should be heard by the judge seized of thetrial,
rather than apre-trial judge. InR.v. Litchfield, [1993] 4 S.C.R. 333, this Court had
occasion to examine the reviewability of a pre-trial severance order issued by a
judge who was not seized of thetrial. Although it noted that the collateral attack
rule ordinarily precluded atrial judge from reviewing orders made by judges of
concurrent jurisdiction, it concluded that the rational es of the collateral attack rule
did not apply in the case of a pre-trial division and severance order. More
significantly, for our purposes, it went on to discuss practical and policy reasons
why it was most desirable for only the judge seized of the trial to make orders of

this nature (at p. 353):

Not only are trial judges better situated to assess the impact of the
requested severance on the conduct of thetrial, but limiting severance
orders to trial judges avoids the duplication of efforts to become
familiar enough with the case to determine whether or not a severance
order isin the interests of justice.

Orders for production of private records held by third parties are, in my view,

governed by similar logic.
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In addition, it is desirable for the judge hearing an application for production to
have had the benefit of hearing, and pronouncing upon, the defence's earlier
applications, so asto minimize the possibility of inconsistency in the treatment of
two similar applications. Otherwise, the possibility of such inconsistency raises
the spectre of situationsin which production is ordered by a pre-trial judge under
circumstances later discovered to be unfounded at trial. The privacy rights of the

complainant will have been infringed for naught.

More generally, for the following reasons, it is my view that applications for
production of third party records should not be entertained before the
commencement of thetrial, even by the judge who is seized of thetrial. First, the
concept of pre-trial applicationsfor production of documents held by third parties
is alien to criminal proceedings. In criminal matters, witnesses can only be
compelled to give evidence at trial. A prospective witness is not obliged to
cooperate with either the Crown or the defence before thetrial, and a court should
not compel the witness to provide the defence with a preview of his or her
evidence. | am not persuaded that prospective defence witnessesin sexual assault

cases should be treated any differently.

Second, if pre-trial applications for production from third parties were permitted,
it would invite fishing expeditions, create unnecessary delays, and inconvenience
witnesses by requiring them to attend court on multiple occasions. Moreover, a
judge is not in a position, before the beginning of the trial, to determine whether
the records in question are relevant, much less whether they are admissible, and

will be unable to balance effectively the constitutional rights affected by a
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production order (see R. v. S. (RJ.), [1995] 1 S.C.R. 451, and British Columbia
Securities Commission v. Branch, [1995] 2 S.C.R. 3).

Proponentsof apre-trial procedure arguethat without such aprocedure, an accused
might not obtain access to important records until it is too late. However, the
situation would be no different in any other trial in which awitness hasrefused to
cooperate with the defence. | cannot emphasize enough that the records here in
question do not form part of the Crown's case against the accused, and that the
accused consequently has no right to advance notice of their contents. Nor does
the accused have any right to search the records for potential leads. The sole
ground on which third parties may be compelled to produce the records to the
defenceisif they have probative value in respect of the issuesin thetrial, or the
competence to testify of the subject of the records, that is not significantly
outweighed by prejudice to the administration of justice or to the subject's privacy
and equality rights. 1 am not persuaded that this purpose requiresthat the accused

have access to the documents in advance of the trial.

For these reasons, | am firmly of the view that applications for production of

private records held by third parties should only be entertained at the trial.

[I. Summary

In summary, on the issue of abuse of process for non-disclosure by the Crown, |
conclude that there is no need to maintain any type of distinction between the

common law doctrine of abuse of process and Charter requirements regarding
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abusive conduct. On thefacts of this case, no such abusive conduct by the Crown

has been demonstrated and a stay of proceedings was not appropriate.

On the issue of production of private records held by third parties, courts must
balance the right of an accused to a fair trial with the competing rights of a
complainant to privacy and to equality without discrimination. Sincethisexercise
has not been done in this case, | agree with the Court of Appeal that a new trial

should be ordered.

V. Conclusion and Disposition

Since | am of the opinion that the Court of Appeal was correct in concluding that
the trial judge erred in staying the proceedings against the appellant, 1 would
dismissthe appeal and dispose of this matter in the manner suggested by the Court
of Appeal.

The reasons of Cory and lacobucci JJ. were delivered by

CoRY J. -- Theactions of Crown counsel originally responsiblefor the prosecution
of this case were extremely high-handed and thoroughly reprehensible.
Nonetheless, | cannot agree with Justice Major that the misdeeds of the Crown
were such that, upon a consideration of all the circumstances of this case, the
drastic remedy of astay was merited. Like Justice L'Heureux-Dubé and the Court
of Appeal for British Columbia, | do not think that this is one of those clearest of

cases which merits the imposition of the ultimate remedy of a stay.
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| agree with the result reached by L 'Heureux-Dubé J. and many of her conclusions
pertaining to privacy and privilege. However, | concur with the reasons of the
Chief Justice and Justice Sopinka with respect to their holding that the principles
set forthin R. v. Stinchcombe, [1991] 3 S.C.R. 326, affirmed in R. v. Egger, [1993]
2 S.C.R. 451, pertaining to the Crown's duty to disclose must apply to therapeutic

records in the Crown's possession.

| further agree with the Chief Justice and Sopinka J. as to the procedure they
suggest for determining whether recordsin the possession of third partiesarelikely
to be relevant. As well, | am in agreement with their reasons pertaining to the
nature of the onusresting upon the accused and the nature of the balancing process

which must be undertaken by the trial judge.

The following are the reasons delivered by

MCLACHLIN J. -- | have read the reasons of my colleagues. | concur entirely in
those of Justice L'Heureux-Dubé and wish only to add this comment in support of

the position she adopits.

Discovery on criminal cases must always be a compromise. On the one hand
stands the accused's right to afair trial. On the other stands a variety of contrary
considerations. One of these contrary considerations is the protection of privacy
of third parties who find themselves, through no fault of their own, caught up in
the criminal process. Another istheincreaseinthelength and complexity of trials
which exhaustive discovery proceedings may introduce. Both impact adversely

and heavily on the public.
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The task before us on this appeal isto devise atest for the production of records
held by third parties which preserves the right of an accused to afair trial while
respecting individual and publicinterest in privacy and the efficient administration
of justice. Thekey to achieving thisliesin recognition that the Canadian Charter
of Rights and Freedoms guarantees not the fairest of all possible trials, but rather
a trial which is fundamentally fair: R. v. Harrer, [1995] 3 S.C.R. 562. What
constitutes afair trial takes into account not only the perspective of the accused,
but the practical limits of the system of justice and the lawful interests of others
involved in the process, like complainants and the agencies which assist them in
dealing with the trauma they may have suffered. Perfection in justice is as
chimeric as perfection in any other social agency. What the law demands is not

perfect justice, but fundamentally fair justice.

Perfect justice in the eyes of the accused might suggest that an accused person
should be shown every scintilla of information which might possibly be useful to
hisdefence. From the accused's perspective, the catalogue would include not only
information touching on the events at issue, but anything that might conceivably
be used in cross-examination to discredit or shake a Crown witness. When other
perspectives are considered, however, the picture changes. The need for asystem
of justice which isworkable, affordable and expeditious; the danger of diverting
the jury from the true issues; and the privacy interests of those who find
themselves caught up in the justice system -- all these point to a more realistic
standard of disclosure consistent with fundamental fairness. That, and nothing

more, is what the law requires.
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| believe the test proposed by L'Heureux-Dubé J. strikes the appropriate balance
between the desire of the accused for complete disclosure from everyone of
everything that could conceivably be helpful to his defence, on the one hand, and
the constraints imposed by the trial process and privacy interests of third parties
who find themselves caught up in the justice system, on the other, all without

compromising the constitutional guarantee of atrial which isfundamentally fair.

| would dispose of the appeal as proposed by L'Heureux-Dubé J.

The following are the reasons delivered by

MAJOR J. (dissenting) -- | have read the reasons of Justice L'Heureux-Dubé, and
agree that common law abuse of process has been subsumed in the Canadian
Charter of Rights and Freedoms and should not be considered separately unless
circumstances arise to which the Charter does not apply, which is not the case in
this appeal. The party alleging abuse of process must prove on a balance of
probabilities that a violation of the Charter has occurred. Upon proving this, a

variety of remedies are available under s. 24(1).

With respect, | am unable to agree that a stay of proceedings was not appropriate.
The conduct of the Crown in this case both impaired the ability of the accused to
make full answer and defence and contravened fundamental principlesunderlying
the community's sense of fair play and decency. Thisis so having regard to the
failure of the Crown to disclose information within its control to alleged offences
that were many years old. The remedy of a stay was within the trial judge's

discretion and was appropriate under the circumstances.
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I. History of Crown Conduct

The circumstances giving rise to the complaints in this case occurred between
January 1, 1964 and November 1, 1967. The appellant was charged by indictment
dated November 6, 1991, 24 years after the last incident alleged. The long delay
in charges being laid made the gathering of evidence difficult for both the Crown
and defence. Some witnesses were dead or incompetent and some records were
lost. The defence was entitled to assistance and consideration as it sought to

uncover evidence from so long ago.

The case was also unusual in that the accused was, at the time of the alleged
offences, a teacher and member of the clergy. Almost 30 years later when the
charges had been laid he had become a Bishop of the Roman Catholic Church. It
was important that because of the high degree of public interest in the case created
by the position of the accused and the nature of the allegations that the accused
receive the same treatment by the Crown as any accused person has the right to

expect.

It is important in this case not to isolate instances of Crown conduct which, by
themselves, are mere irritations or embarrassments. It is when the incidents are
seen as a pattern of conduct that the "aura" mentioned by the trial judge becomes
evident and the suggestion of it all being a comedy of errors disappears. It is

relevant to summarize the actions and lack thereof by the Crown.

In the early stages of investigation Constable Grinstead of the RCMP taped

interviews with the complainants. At this point the accused had not yet been
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charged. Three of these tapes were disclosed to defence counsel in 1991. There
were more tapes in the possession and control of the Crown which were not

disclosed at that time.

On December 16, 1991, the complainant M.B. and a witness, M.O., made
statements to Crown prosecutor Wendy Harvey. The interview with M.O.
contained information which tended to conflict with the statement of M.B. and
corroborate the story of the accused. This information was not disclosed to the
accused until November 25, 1992, 11 months after the initial trial date and five

days before the trial date at the time of disclosure.

On May 25, 1992, the Crown gave alist of 14 witnesses to the defence with one-
line summaries of what the witnesses would say. The accused should have
received entirewitnessstatements. Thedefenceraised thismatter before Campbell

A.C.J. on June 4, 1992.

OnJune4, 1992, Campbell A.C.J. madethe order for disclosure reproduced in the
reasons of L'Heureux-Dubé J. The Crown opposed the application for the order
but did not make the policy arguments mentioned later by Ms. Harvey and by the
intervenersin this case other than mentioning that the complainantswould have to
disclose detail s of apersonal nature. The Crown argued relevance and thefact that
the records were not in their possession. The order granted by Campbell A.C.J.
was not appealed. As aresult of the order and the insufficient disclosure of the

witness statements the trial was adjourned to November 30, 1992.
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On June 16, 1992, Ms. Harvey wrote to two of the complainants' therapists. She
included a copy of the order and described it. Her description narrowed the order

to include only information related to alleged sexual assaults by the accused.

On July 8, 1992, Ms. Harvey wrote to the complainant P.P. stating that the Crown
had resisted the application for the disclosure order, that the Crown intended to go
before the Justice and ask for direction and that the Crown was not seeking the

records of P.P.'s therapist at that time.

On September 21, 1992, Oppal J. expressed surprisethat the order had not yet been
complied with and said that the Crown should disclose the records. On October
16, 1992, Thackray J., who had been appointed trial judge, expressed similar
surprise and ordered disclosure again. At that time the trial judge was given the
notes of P.P.'stherapists, which he gaveto the accused. On October 30, 1992, the

Crown informed Thackray J. that further disclosure would be forthcoming.

On October 30, 1992, the Crown gave the court therecords of M .B.'stherapist, Dr.
Cheaney. The Crown asked that these notes not be turned over to the defence until
submissions could be made by Ms. Harvey, who was not present on that day. No
such submission had been made by November 19, 1992, when the defence raised
the matter of the records again. Mr. Jones, for the Crown, made submissions
regarding the relevance of the documents in question and mentioned that Ms.
Harvey had submissions concerning victimizing the complainants again by

disclosing the documents.
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Thackray J., observing that the trial was to commence in ten days, ordered
production of thedocumentsin question. Thackray J. also ruled that adiary which
the complainant R.R. had used to refresh her memory at the preliminary hearing

was to be given to the court so that he could rule on its relevance.

On November 25, 1992, the defencereceived, in responseto arenewed request for
disclosure, the transcripts of the M.B. and M.O. interviews aswell astwo tapes of
interviews done by the RCMP early in the investigation. It was also discovered
that M.B. had therapists whose names and records had not been disclosed. The
files of Dr. Cheaney were found to be incomplete. The defence also received an
affidavit sworn by Constable Grinstead which alleged that the defence counsel had
not attempted to ook at thefilesheld by the RCM P and that all interview tapes had

been disclosed the previous year. Thisinformation was not correct.

On November 26, 1992, the accused applied for a stay of proceedings, based on
non-disclosure by the Crown. Ms. Harvey explained the Crown's actions by
pointing out that the law had recently changed to overcome myths and biases
surrounding victims of sexual assault. She submitted that the order was difficult
to enforcegiven the problems surrounding traditional stereotypesregarding sexual
assault. She submitted that the order and the requests of the defence counsel for

disclosure exhibited gender bias.

Ms. Harvey also submitted that the letters to the therapists included the order and
that therefore her faulty summary should not have affected the eventual disclosure
of therecords. Thetrial judge pointed out that after the therapists were advised of

the true meaning of the order, thefull fileswere disclosed. Thetrial judge further
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pointed out that the complainants had authorized production of the records in

question. He said that there was not, in reality, a problem.

Thackray J. asked why the Crown had not gone back before Campbell A.C.J. to
obtain direction, asMs. Harvey had indicated was her intention in her | etter to P.P.
The Crown replied that it had instead sought direction from the trial judge.
Thackray J. noted that he had ordered production and that the complainants had

been forthcoming after that.

Ms. Harvey then explained the delays as partially attributable to the difficulties
encountered by having two prosecutors in two places handling the case. She
submitted that R. v. Stinchcombe, [1991] 3 S.C.R. 326, was arecent decision and
that the Crown wassstill struggling with how to copewith the new disclosurerules.
Ms. Harvey said that she knew at the time that M.B. and M.O.'s interview
transcripts were information that the defence should have had and incredibly
suggested that she must have "dreamt” she gave this information to the defence.

Other failures to disclose were attributed to inadvertence.

The application for astay was denied on November 27, 1992. Thackray J. felt the
delay could beremedied beforetrial and ordered the Crown to completedisclosure.
He ordered that only a portion of the diary was to be disclosed. Thackray J. said
that the Crown submissions were disturbing and commented on the general
incompetence and "dilly-dallying” of the Crown. He adjourned the trial to
December 1, 1992.
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On November 28, 1992, the Crown agreed to waive privilege regarding its files
and undertook to prepare four binders for the accused containing all information
in the Crown's possession. At apre-trial conference on November 30, 1992, Ms.
Harvey indicated that the defence now had all of the notes she had prepared in
connection with the case. Thetrial was adjourned an additional day to allow the

accused's counsel time to review the newly disclosed material.

On the second day of trial, December 3, 1992, the Crown attempted to have P.P.
giveevidencethrough drawings. It wasrevealed that the Crown possessed several
drawings from pre-trial interviews by the complainants. These had not been
disclosed to the accused. The Crown turned over eight sets of drawings by the

next day but was unable to guarantee that full disclosure had been made.

Theaccused renewed hisstay application and the Crown requested an adjournment
so that Ms. Harvey could make submissions. On December 4, 1992, Ms. Harvey
was present but made no submissions. Mr. Jones said that the binders given to the
defence were incomplete and that the Crown could still not guarantee full
disclosure had been made. Thetrial judge gave counsel the weekend to formulate
submissionsregarding the stay. When thetrial resumed on December 7, 1992, no

submissions were made and the stay was entered: (1992), 18 C.R. (4th) 98.

1. Effects of the Crown's Conduct

The actions by the Crown both impaired the accused's ability to make full answer
and defence and contravened fundamental principles of justice underlying the

community's sense of fair play and decency. | shall deal with each category.
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A. Full Answer and Defence

Theactionsof the Crown over timeincluded afailure, until immediately beforethe
trial, to comply with the order of Campbell A.C.J. The respondent submits that
thisbreach isnot significant in that the order wasimproper and was complied with

before the trial and the final stay application.

Theimpropriety of the court order if any does not excuse the conduct of the Crown
after the order was made. By July 10, 1992, the order had not been complied with,
and Low J. was informed that there were problems in getting the complainants to
comply. The court continually expressed surprise that the order had not been
complied with, and reminded the Crown of its obligation to obey court orders. By
October 16, 1992, the records in question were mainly in the possession of the
Crown. It was not a complainant objection which barred disclosure but the fact
that the Crown disagreed with the order. The order still had not been complied

with after six months.

The Crown never took proper action regarding the objections it had to the order.
If the Crown could not appeal the order it could have, and should have, returned
to Campbell A.C.J. to request variation or rescission of the order if as was
suggested by them they had reason to do so. Theletter from the Crown prosecutor
Ms. Harvey to the complainant P.P. suggeststhat thisiswhat the Crown intended.
This failure gives the Crown's submissions about the propriety of the order and

policy problems surrounding the order to justify non-compliance little weight.
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The letters from Ms. Harvey to the therapists narrowed the scope of the order. It
is unclear whether this was deliberate, given Ms. Harvey's opinion regarding the
order, or whether it was an error. As soon as the order was clarified for the
therapists, complete records were disclosed, suggesting that had the letters
contained an accurate description of the order, compliance would have occurred
at a much earlier time. The letter to the complainant P.P. dated July 8, 1992

displayed an intention to disregard the order.

The excuses proffered by the Crown were as the trial judge described them, limp.
The recent Stinchcombe decision had nothing to do with obeying a court order for
disclosure. The problemsencountered by the two Crown prosecutors operating in
different locations are not unusual and cannot explain the delay in either

complying with or applying to vary the order.

Thefact that by thetime of trial the order seemsto have been complied with is not
much of amitigating factor. The conduct of the Crown regarding the court order,
in combination with their faulty disclosure after the trial began, would make it
uncertain that the order had in fact been fully obeyed at the time of tridl,
notwithstanding what the Crown claimed. On previous occasions the Crown had

said that the terms of the order had been fulfilled when this was not true.

The Crown also breached the general duty of disclosureasoutlined in Stinchcombe.
At the time Stinchcombe was arelatively new decision and prosecutors were still

ascertaining the scope of the duty contained therein. However, the concepts



- 129 -

outlined were clear enough: that the Crown had a general duty to disclose all

relevant information. Sopinka J. set out the following principlesin Stinchcombe:

-- the Crown has alegal duty to disclose all relevant information to the

defence;

-- the obligation is subject to a Crown discretion regarding information
whichis"clearly irrelevant” or subject to privilege, and to thetime and

manner of disclosure;

-- the Crown's use of the discretion is reviewable by the trial judge,
guided by the general principle that information is not to be withheld
if thereisareasonable possibility that thiswill impair theright to make

full answer and defence;

-- the absolutewithhol ding of relevant information canonly bejustified

on the basis of alegal privilege.

228 The Crown's breach of this obligation includes the minimal disclosure of witness
statements given to the accused on May 25, 1992. Thiswas not proper disclosure
as directed in Sinchcombe. Defence counsel prepare for cross-examination of
Crown witnesses in three ways. They use information obtained at preliminary
hearings, information supplied by their own witnesses and by the accused, and by
the disclosure in the production of the Crown. The defence was, in this case,
impaired to prepare for cross-examination and in gathering rebuttal evidence by

the incompl ete disclosure.
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Theinterviewswith M.B. and with M.O. were statements which should have been
disclosed. The interview with M.O. was particularly important as she was not
called at the preliminary hearing, and her information tended to be exculpatory.
The fact that the accused had, through his own sources, discovered the existence
of this information has nothing to do with the breach of the duty of disclosure.
Thisinformation was disclosed only when the defence raised the issue before the
trial judge, suggesting that perhaps other information was not disclosed. Thisis
part of the "aura" which the trial judge suggested had been created by December
7,1992.

Each time disclosure was made in this case it was the result of the defence having
to raise the matter in court. The defence had to find out about the missing
information through alternate means. The defence was left to wonder if
information existed about which it knew nothing. In order for the public to have
faith inthejustice system it must be ableto trust Crown counsel to be forthcoming
with such information. The conduct of the Crown in this case was such that trust

was lost, first by the defence, and finally by thetrial judge on December 7, 1992.

The drawings at the centre of the final application for a stay of proceedings were
not the working papers of Ms. Harvey. Since the intention of the Crown was to
have these complainants give evidence in the form of drawings these drawings
were witness statements. Even if the drawings were not significantly different
from the ones which would have been produced at trial, the defence was entitled

to disclosure. Thetest is not whether the information reveal s contradictions, but
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merely is the information relevant. This was relevant material.

Itisof little consequence on the facts of this case that aconsiderable amount of the
non-disclosed material was ultimately released piecemeal to the defence prior to
the trial. The effect of continual discovery of more non-disclosed evidence,
coupled with the Crown admission that disclosure was possibly incomplete,
created an atmosphere in which the defence's ability to preparewasimpaired. The
defence had to repeatedly renew requests for disclosure on the chance that more

information was extant.

The breach of the undertaking to the defence by the Crown impaired the ability to
prepareafull answer and defence. 1t does not matter whether thisundertaking was
unprecedented or whether it went beyond what is expected of the Crown. The
defence was entitled to rely on the undertaking, and did rely on it, as the trial
commenced without comment. Sincethe previous breaches of the court order and
the general duty had created concern on the part of the accused regarding
disclosure, the undertaking by the Crown was an attempt to remedy the situation.
The breach of the undertaking had the opposite effect and created a suspicious
atmosphere in which the defence could not know what evidence the Crown was

going to present.

The Crown offered many reasons for delay in disclosure, including a
philosophical dispute regarding the court order, differences of opinion regarding

relevance, miscommunication between the two Crown prosecutors involved, and
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simple forgetfulness. The Crown behaved in a manner consistent with the view

that it was not aware of or interested in its obligations to the court or the accused.

Many of the explanations offered at different times during the proceedings before
Thackray J. appear to be rationalizations for unacceptable conduct after the fact.
Each time deficiencies in disclosure were revealed the Crown assured the court
that best efforts would be made to complete disclosure. On some occasions the
court was told that disclosure was complete when in fact it was not. Asthetrial
judge mentioned, it became embarrassing to observe the Crown counsel attempt
to duck itsresponsibility with excuses such as dreaming that interview transcripts

had been disclosed.

The respondent submitted that where an accused alleges that non-disclosure has
impaired his ability to make full answer and defence, an inquiry into the
materiality of the information in question is necessary. This is arguable in a
situation involving a single piece of information. Here we have a history of non-
disclosure over a year, and, where the disclosure problems are continual, the
effects of the non-disclosure must be looked at over the whole period of timein
question. This is what the trial judge did. It was not simply the fina non-
disclosure of drawingsor theincompl ete binders supplied to the defencewhich the
trial judge considered. He considered the history of Crown conduct outlined

above.

It has frequently been stated that trial judges usually are in the best position to
observe the conduct of both witnesses and counsel for the Crown and the defence.

It is particularly true in this case as Thackray J. was seized of the matter by
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October 16, 1992, had heard several motions, and had observed the repeated
attempts by the defence to obtain disclosure and the repeated attempts by Crown
counsel to explainitsdelay infailing to comply with itsobligations. The court had
become, in the words of Thackray J., "an integral part of the trial preparation
process’ (p. 110). Thefamiliarity of thetrial judge with the conduct of the Crown
and the material in question make further inquiry into materiality of thefinal non-

disclosed material less necessary.

Therespondent submitted that, at its highest, the prejudice suffered by the defence
was merely an effect on the cross-examination of one of the witnesses. This
understates the matter; it is not only cross-examination, but rebuttal evidence
which is affected by the non-disclosure of information from or about a witness.
The Crown's submission fails to consider the cumulative effect of the previous
non-disclosures which affected the conduct of the entire defence.

The accused faced proceedings in which it had grown unlikely that he would be
dealt with fairly by the Crown. The Crown had breached the common law duty of
disclosure, the terms of a court order, and undertakings to the defence. The
Crown's behaviour had created an atmosphere of mistrust. Defence counsel had
repeatedly been taken by surprise, given assurances which were unreliable, and
generally left inthedark. Thisdramatically impaired the accused to present afull
answer and defence. Thedelay of the Crown in making disclosure and itsinability
to assure the trial judge that full disclosure had been made even after

commencement of the trial were fatal to the proceedings.

It isthe continual breaches by the Crown that made a stay the appropriate remedy.

This is not a case where a further order for disclosure and an adjournment was
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appropriate. All thishad been ordered earlier in the proceedings without success.
Proceedings had become unworkable and unfair. Remedies under s. 24(1) of the
Charter are properly inthe discretion of thetrial judge. Thisdiscretion should not
be interfered with unless the decision was clearly unreasonable. The repeated
failure of the Crown to comply with its duty to disclose and, laterally, its failure
to comply with its own undertakings suggest that if a stay was not granted in this

case, it is difficult to imagine a case where a stay would be granted.

B. Fair Play and Decency

The same breaches of the disclosure order, the duty under Stinchcombe, and the
undertaking to disclose files to the defence which impaired the accused's right to
make full answer and defence also violated fundamental principles of justice
underlying the community'ssense of fair play and decency. Thecommunity would
see proceedings as being unfair where the Crown continually failed in its

obligations and finally was unabl e to assure the court that it could ever meet them.

The number and nature of adjournments due to the Crown's conduct is afactor to
consider because of the consequencesto theaccused. Not only were adjournments
necessary because of non-disclosure, but also because Ms. Harvey, who had
requested the opportunity to make submissions regarding disclosure, was either
unavailable or unprepared at the appointed time. In two instances Ms. Harvey
failed to make the promised submission, thus wasting the adjournment granted for
that purpose and the timing of the adjournments was obviously afactor to thetrial

judge, as several came immediately before and during the trial.
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| accept the trial judge's view that there was no "grand design™ on the part of the
Crown; however, the motives of the Crown are still questionable. Ms. Harvey
obviously disagreed with the court order. Her actions based on her disagreement
were improper. The Crown at times took responsibility for the delays only

grudgingly, offering alitany of "limp" excuses.

Non-disclosure is not the only conduct of the Crown which violated fundamental
principles of fair play and decency. The Crown also displayed an intention to
disregard complying with a court order. The Crown breached an undertaking to
defence counsel. The Crown gave the court assurances which turned out to be
false. While these actions were tied to the issue of disclosure they also stand on
their own violating fundamental principles underlying the community's sense of
fair play and decency and failed the reasonable expectation of citizens of the

expected conduct of the Crown.

The affidavit of Constable Grinstead should be considered as well. The affidavit
was not explained by the Crown. The affidavit contained information which was
false, namely that the defence counsel had not bothered to visit the RCMP in
Williams Lake to look at file contents. This conduct by another agent of the

Crown added to the "aura" of unfairness expressed by the trial judge.

The complete record of non-disclosure, delay, excuses and breaches of obligation
by the Crown violated the fundamental principleswhich underlie the community's
sense of fair play and decency. Thetrial judge showed admirabletolerancefor the

behaviour of the Crown but in the end had no choice but to order astay. The case
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was"now “oneof the clearest of cases. To allow the caseto proceed would tarnish

the integrity of the court” (p. 110).

I11. Conclusion

When a criminal trial gains notoriety because of the nature of the offence, the
parties charged or any other reason, there is an added burden in the paramount
interest of ensuring fairnessin the process. Fairnessisaconcernin every trial, but
in high profile proceedings special attention must be paid because of the danger of
extraneous factorsinterfering with thetrial. Thejudicial systemison display and
counsel for the Crown and the accused must take care to ensure the expected

standards of conduct in all cases are maintained in the exceptional ones.

Inthiscase, thefacts of the offences alleged were many yearsinthe past. Aswell,
the accused had a high profile in the community. These ingredients called for a
careful prosecution to ensure fairness and the maintenance of integrity in the

process.

The Crown should have been scrupulous to its obligations to the court and to the
accused. Ms. Harvey admitted that thiswas "a case that require[d] agreat deal of
diligence and professionalism”. On December 7, 1992, it was clear to the trial
judge, who had personally witnessed the conduct of the Crown over athree-month
period and was aware of earlier failuresto disclose, that thetrial wasno longer fair

and could not be redeemed.
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250 In summary and in chronological order the Crown impaired the ability of the

appellant to prepare a defence in the following way:

1. In 1991 the Crown failed to disclose to the RCMP interviews with

the complainants.

2. On December 16, 1991, the Crown failed to disclose statements

made by M.B. and M.O. to Wendy Harvey.

3. On May 25, 1992, the Crown failed to disclose the complete
witness statements in their possession but substituted one-line

summaries.

4. On June 16, 1992, the Crown failed to disclose the letter from
Wendy Harvey to therapists narrowing Campbell A.C.J.'s disclosure

order of June 4, 1992.

5. OnJduly 8, 1992, the Crown failed to disclosetheletter from Crown
Counsel Harvey to P.P. stating an intention to disregard the June 4,
1992 order.

6. On September 21, 1992, the Crown failed to comply with the order

of Oppal J. who expressed concern and urged compliance.
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7. On October 16, 1992, the Crown turned the records of P.P. over to
the court. Thackray J. was concerned about the rest of the records and

ordered disclosure.

8. On October 30, 1992, the Crown failed to disclose that Dr.
Cheaney's records concerning M.B. had been turned over to the court,

but not to the defence.

9. OnNovember 19, 1992, the Crown failed to discloseitsremaining

records.

10. On November 30, 1992, the Crown waived privilegesand produced
four binders of material based on an undertaking to the defence to
disclose its whole file. The Crown indicated disclosure was now

complete.

11. On December 3, 1992, the Crown discovered that it possessed
drawings by the complainants which had not been disclosed. The
Crown agreed it was now unable to say that full disclosure had been

made.

12. On December 4, 1992, the Crown admitted that the bindersit turned

over to the defence were incompl ete.

251  The conduct of the Crown during the time Thackray J. wasinvolved, aswell asin

the months before his appointment, was negligent, incompetent and unfair. While
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| am content to accept Thackray J.'s interpretation of the Crown's behaviour as
being without deliberate intent some concernsremain, particularly inregard to the

continual avoidance of compliance with the court order of June 4, 1992.

The trial judge was as stated in the best position to observe the conduct of the
Crown and its effect on the proceedings. He found that the trial had become so
tainted that it violated fundamental principles underlying the community's sense
of fair play and decency and that the accused was impaired in his ability to make

full answer and defence.

The tria judge carefully balanced the competing public interest in prosecuting
offences with the need for afair trial. Herecognized that an order for astay could
be seen asatechnicality, but concluded that in these unusual circumstancesit was
the appropriate, and only, remedy. He held that "[e]very citizen is entitled to the
protection of the law, and to have the law meticulously observed” (pp. 110-11).

| agree and would allow the appeal and restore the stay of proceedings.

I concur with the Chief Justice and Justice Sopinka that the Crown's disclosure

obligations established in Stinchcombe are unaffected by the confidential nature of

therapeutic records in its possession. | agree with the substantive law and the

procedure recommended in obtaining such records from third persons.

Appeal dismissed, LAMER C.J., SOPINKA and MAJOR JJ. dissenting.
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