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SCC File No. 39430

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA)

BETWEEN:
ATTORNEY GENERAL OF BRITISH COLUMBIA
APPELLANT
(Respondent)
AND:
COUNCIL OF CANADIANS WITH DISABILITIES
RESPONDENT
(Appellant)

NOTICE OF MOTION FOR LEAVE TO INTERVENE
OF WEST COAST LEGAL EDUCATION AND ACTION FUND ASSOCIATION
(Pursuant to Rules 47(1)(a) and 55-59 of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the Moving Party, West Coast Legal Education and Action Fund
Association (“West Coast LEAF”) hereby applies to a Judge of this Honourable Court,
pursuant to Rules 47 and 55-59 of the Rules of the Supreme Court of Canada, for an
Order:

1. Granting West Coast LEAF leave to intervene in this appeal;

2. Permitting West Coast LEAF to file a factum of not more than ten (10) pages, or

such other length as this Court deems appropriate;

3. Permitting West Coast LEAF to present oral argument at the hearing of this
appeal of not more than five (5) minutes, or such other duration as this Court

deems appropriate;

4. Providing that no order of costs of this motion and this appeal may be made for

or against West Coast LEAF; and

5. Any such further or other Order as this Court deems appropriate.
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AND FURTHER TAKE NOTICE that the motion shall be made on the following

grounds:

6. As described in the affidavit of Rajwant Mangat, affirmed July 25, 2021, West
Coast LEAF is a non-profit organization that has a direct and significant interest

in the issues raised in this appeal.

7. West Coast LEAF’'s mandate is to use the law to create a just and equal society
for all women and people who experience gender-based discrimination. It carries
out its mandate through litigation, law reform, and public legal education

activities.

8. West Coast LEAF has appeared before this Court on twelve occasions as an
intervenor (as outlined at paragraph 14 of the affidavit of R. Mangat), in addition
to numerous appearances before the Court of Appeal for British Columbia and
the Supreme Court of British Columbia, to address a variety of issues impacting

gender equality, including issues relating to access to justice.

9. West Coast LEAF has particular interest and expertise in relation to the principles
applicable to public interest standing that are at issue in this appeal. West Coast
LEAF has past and present involvement in public interest litigation where it
advocates on behalf of, and in consultation with, members of marginalized
communities seeking to assert their rights and freedoms under the Canadian

Charter of Rights and Freedoms.

10.1n light of its interest in the questions at issue in this appeal, West Coast LEAF
applied for and was granted leave to intervene in the Court of Appeal in this
proceeding. Justice Dickson expressly noted at paragraph 59 of her judgment
that these submissions were helpful to the court.

11.1f granted leave to intervene in this Court, West Coast LEAF will submit that this
Court should reject the narrow, constrained approach to public interest standing
urged by the Attorney General. To this end, West Coast LEAF will generally

follow the submissions it made in its factum filed in the court below, which is
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attached as Exhibit A to the affidavit of R. Mangat. West Coast LEAF

submissions are outlined as follows.

12.First, West Coast LEAF will argue that the reality of modern Charter litigation
aimed at s. 52 remedies does not so heavily depend upon a plaintiff's own
circumstances, contrary to the position of the Attorney General. Rather, recent
Charter decisions seeking to strike down legislation demonstrate that the
preponderance of evidence driving these cases comes from sources other than
named individual plaintiffs. In making that submission, West Coast LEAF will
provide this Court with a review of those recent decisions, showing that it is the
whole body of evidence — usually a very substantial body of evidence, and much
of it expert evidence — that supports the courts’ findings, and not the particular

evidence of individual litigants.

13.Second, in light of the practical need to muster a broad body of evidence —
including expert evidence — to successfully obtain a s. 52 remedy, a narrow
approach to public interest standing will disproportionately affect women and
other traditionally marginalized groups that frequently rely upon public interest
organizations for assistance in asserting their rights. West Coast LEAF will
submit that courts should adopt a contextual approach that appreciates the
essential role that public interest organizations play in advancing legal rights and
access to justice for marginalized groups, including those that face intersecting

forms of disadvantage.

14.Third, in Canada (Attorney General) v. Downtown Eastside Sex Workers United
Against Violence Society, 2012 SCC 45 [Downtown Eastside] this Court
established an expedient and proportional test for public interest standing that is
commensurate with the preliminary nature of the standing inquiry and attuned to
the unique circumstances in which private interest standing is unlikely to be a
viable or effective means for bringing matters in the public interest before the
courts. A challenge to the standing of an institutional plaintiff should occur at an
early stage of the proceedings and should not become an occasion for parties to

preview a trial of the claim on its merits. The Attorney General’s position will turn
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a challenge on standing into a dress-rehearsal of the merits of the claim at the
earliest stages of litigation, presenting a substantial and additional barrier to

institutional litigants, such as West Coast LEAF, who work in collaboration with
equity seeking groups for whom involvement in public interest proceedings will

require a significant deployment of resources.

15.These arguments will be useful to the Court in deciding this appeal. The review
of recent Charter cases seeking s. 52 remedies will assist the Court in assessing
whether the reality of modern Charter litigation necessarily depends upon facts
pertaining to the direct experiences of an individual plaintiff, as the Attorney
General insists. The submissions directed at the impact of a narrow approach to
public interest standing on marginalized groups will provide this Court with real
world context as to how the practical ability to bring and maintain constitutional
litigation is intimately tied to the vindication of Charter rights. The argument
directed at the practicality of the Downtown Eastside test will help this Court
consider how to balance the competing needs of ensuring that a standing
challenge is appropriately adjudicated, without presenting too onerous a burden

at a preliminary stage of the litigation.

16.West Coast LEAF has been coordinating with the respondent and the other
applicants for intervention on that side of the case, in order to avoid duplication.
West Coast LEAF believes its submissions will be distinct from both the
respondent and those other proposed interveners, and it will continue to

coordinate with those groups in order to avoid duplication.

17.Granting leave to intervene to West Coast LEAF will not prejudice any of the
parties, but West Coast LEAF and its constituents will suffer prejudice if leave to

intervene in this appeal is denied.
18.West Coast LEAF will not seek to supplement the record.

19.West Coast LEAF will abide by the schedule set by the Registrar for filing

materials.
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AND FURTHER TAKE NOTICE that the following documents will be referred to in

support of such motion:

a. The affidavit of Rajwant Mangat, affirmed July 25, 2021;

b. Such further and other materials as counsel for West Coast LEAF may

advise and this Honourable Court may permit.

DATED at Vancouver, British Columbia this 25™ day of July 2021.

SIGNED BY

Digitally signed by Jason
Malcolm Harman K6WLCI
Date: 2021.07.25
08:06:03 -07'00"

Tim Dickson,
Jason Harman
Kate Feeney

Counsel for the Proposed Intervener,
West Coast LEAF
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NOTICE TO THE RESPONDENT TO THE MOTION: A respondent to the motion may
serve and file a response to this motion within 10 days after service of the motion. If no
response is filed within that time, the motion will be submitted for consideration to a

judge or the Registrar, as the case may be.

#460361v5









10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



	Motion Record Cover and Index - WCLEAF
	Motion Record
	Notice of Motion for Leave to Intervene (WCLEAF) --signed
	R Mangat Affidavit - CCD (SCC)
	Exhibit A - R Mangat Affidavit - CCD (SCC)




