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PARTI. OVERVIEW

1. Survivors® of gender based violence experience many barriers to reporting, disclosing or
seeking support related to that violence?. As recently and aptly stated by Justice Moldaver:

We live in a time where myths, stereotypes, and sexual violence against
women — particularly Indigenous women and sex workers — are
tragically common. Our society has yet to come to grips with just how
deep-rooted these issues truly are and just how devastating their
consequences can be. Without a doubt, eliminating myths, stereotypes,
and sexual violence against women is one of the more pressing
challenges we face as a society. While serious efforts are being made
[...] more needs to be done. Put simply, we can — and must— do
better3,

2. This echoes statements made two decades ago by Chief Justice Lamer, dissenting in part:

The history of the treatment of sexual assault complainants by our
society and our legal system is an unfortunate one. Important change
has occurred through legislation aimed at both recognizing the rights
and interests of complainants in criminal proceedings, and debunking
the stereotypes that have been so damaging to women and children, but
the treatment of sexual assault complainants remains an ongoing
problem. If constitutional democracy is meant to ensure that due regard
is given to the voices of those vulnerable to being overlooked by the
majority, then this court has an obligation to consider respectfully
Parliament’s attempt to respond to such voices®.

3. If our society and the legal system is to do better, we submit that anti-SLAPP legislation®
be read in a manner that empowers survivors to report, disclose and seek support related to gender
based violence without fear of being sued or otherwise silenced by the legal system.

! This factum uses the term “survivor” to refer to people who have been sexually assaulted both for the sake of
concision and in recognition that many people who experience sexual assault live beyond this traumatic event. These
interveners recognize that not everybody who has experienced sexual assault identifies as a “survivor.” Some people
may prefer “victim” or another term, while others do not wish to label themselves based on their experience.

2 Gender-based violence, or GBV, is violence that is committed against someone based on their gender identity,
gender expression or perceived gender. GBV is not limited to physical abuse but includes words, actions, or
attempts to degrade, control, humiliate, intimidate, coerce, deprive, threaten, or harm another person. See e.g. Status
of Women Canada, “About Gender-Based Violence” (December 10, 2018), online: https://cfc-
swec.gc.ca/violence/knowledge-connaissance/about-apropos-en.html

3 R. v. Barton, 2019 SCC 33 at para 1 [Barton].

4R. v. Mills, [1999] 3 SCR 668 at para 58 [Mills].

5 Protection of Public Participation Act, 2015, S.0. 2015, c. 23 (the “Ontario Act”) and the Protection of Public
Participation Act, S.B.C. 2019, c. 3 (the “BC Act”), which is modeled after and is nearly identical to the Ontario Act
(see: British Columbia, Official Report of Debates of the Legislative Assembly (Hansard), 41st Parl, 4th Sess
(“Hansard’) (13 February 2019) at 6974 (Hon D Eby)).



PART Il. STATEMENT OF POSITION

4, Suing a survivor of gender based violence for reporting, disclosing, or seeking basic
assistance and support is prima facie strategic litigation against public participation (“SLAPP”).
The reporting and disclosure of gender based violence are expressions relating to matters of public
interest, to which anti-SLAPP legislation applies. Survivors who invoke the legislation’s
protection need to feel confident that courts will apply a test that does not, in the name of formal
equality, prefer the plaintiff over the defendant-survivor. These interveners, the B.C. Coalition®,
submits that substantively equality is needed’. This can be achieved by recognizing the reporting
and disclosure of gender based violence as an express category of qualified privilege under the
merits based inquiry®, and by recognizing in the balancing stage® the superordinate public interest
in promoting and facilitating the reporting, disclosure, and discussion of gender based violence,
such that it will rarely be outweighed by purported harm to the plaintiff.

PART Ill. ARGUMENT

A. Public interest in the disclosure of gender based violence

5. Gender based violence is about power and control.* It disproportionately impacts genders
that are traditionally marginalized by society: trans; non-binary; two-spirit people; Black;
racialized and Indigenous; women; other gender diverse persons®!; those living in northern, rural,

and remote communities; people with disabilities; newcomers; children and youth; and seniors.*?

& West Coast Legal Education and Action Fund, Atira Women’s Resource Society, B.W.S.S. Battered Women’s
Support Services Association, and Women Against Violence Against Women Rape Crisis Centre (collectively, the
“B.C. Coalition”)

7 See for example Barton (a case about gender based violence) at para 202, where this Court emphasizes the need for
substantive equality and confirms it as a core concept of our justice system.

8 Section 137.1(4)(a) of the Court of Justice Act, R.S.0. 1990, c. C.43 (“CJA”) and section 4(2)(a) of the BC Act.

9 Section 137.1(4)(b) of the CJA and section 4(2)(b) of the BC Act.

10 See Status of Women Canada, supra note 2.

11 Gender diverse is an umbrella term for gender identities and/or gender expressions that differ from cultural or
societal expectations based on assigned sex. Other common terms associated with gender diversity are gender
variance and gender non-conformity. Gender variance, diversity or non-conformity is different from transgender,
which refers to a specific identity. A transperson does not identify either fully or in part with the gender associated
with the sex assigned to them at birth. See Egale Canada Human Rights Trust, “Glossary of Terms” (March, 2017),
online: https://egale.ca/wp-content/uploads/2017/03/Egales-Glossary-of-Terms.pdf; WAVAW, “Queering Language
and Resisting Perfection” (May 3, 2018), online: https://www.wavaw.ca/queering-language-and-resisting-perfection/
12 Status of Women Canada, supra note 2; Shana Conroy and Adam Cotter, Self-reported sexual assault in Canada,
2014, (Ottawa: Canadian Centre for Justice Statistics, 2017) at 7 and 8 (https://www150.statcan.gc.ca/n1/en/pub/85-
002-x/2017001/article/14842-eng.pdf?st=qQlo-7pV) (“Statistics Canada Report”).
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Any time these identities overlap there is a greater likelihood of being targeted for gender based

violence.

6. Many survivors of gender based violence experience symptoms consistent with post-
traumatic stress disorder'®. The trauma experienced by survivors is compounded when they are
sued, or threatened with suits, for speaking with their family, friends, neighbours, or co-workers,
or for reporting gender based violence within judicial or quasi-judicial systems!4. Survivors find
themselves traumatized by gender based violence and then re-traumatized by their assailants and
the legal system via SLAPP suits. The CJA and BC Act provide a mechanism for the early
dismissal of such claims, mitigating some of the harm to survivors who have decided to disclose

or make reports about their experience of gender based violence.

@ Shame and Stigma

7. Gender based violence has long been recognized as being under-reported due to the shame,
stigma, and fear of reprisal experienced by those targeted'®. The statements of Chief Justice Lamer
and Justice Moldaver above speak to society’s persistent view that those who have experienced
gender based violence have done something to deserve it. This narrative is predicated on the notion
that sexual violence is about sex and not power, and that gender roles dictate who has power and
who does not. Such a narrative only re-entrenches the notion that each person is responsible for

their own safety and therefore, if gender based violence happens, it is the survivor’s fault.

(b) Lack of Confidence in the Judicial System

8. A common reason for not reporting gender based violence is a lack of confidence in the
legal system?®. Survivors commonly fear that they will not be believed®’. For Indigenous, Black,

racialized, trans and gender diverse survivors, usual sources of reporting gender based violence

13 Statistics Canada Report at 13-15.

14 See for example Galloway v. A.B., 2019 BCSC 395 [Galloway], where A.B. was sued in her own name in
defamation because she came forward with claims of sexual assault and sexual harassment at the University of
British Columbia and for confiding in trusted friends. A.B. was publicly named as a sexual assault complainant and
learned of the lawsuit through the media, causing her profound harm (see Galloway at paras 13 and 16); See also
Stuart v. Doe, 2019 YKSC 53 [Stuart], an action against a survivor of sexual assault for making a Facebook post
about the result of her complaint to Yukon College regarding sexual assault of her by a faculty member. The
Facebook post mentions neither the educational institution nor the plaintiff (Stuart at para 1).

15 Statistics Canada Report at 4 and 6; Alana Prochuk, Women’s Experiences of the Barriers to Reporting Sexual
Assault (Vancouver: West Coast LEAF, 2018) (http://www.westcoastleaf.org/wp-content/uploads/2018/10/West-
Coast-L eaf-dismantling-web-final.pdf) (“West Coast Leaf Report™).

16 Elaine Craig, “The Inhospitable Court” (2016) 66:2 UTLJ 197.

17 Statistics Canada Report at 17; West Coast Leaf Report at 6.
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are largely unavailable, in the context of historical and ongoing systemic violence and oppression
committed against them*®, The effect is that many survivors of gender based violence do not report

to police or consult with support services.

9. Survivors of gender based violence make disclosures and seek support from networks
outside of the legal system. According to a 2014 Statistics Canada report, while many survivors
of gender based violence did not report the incident to the police, many did speak with someone.
Nearly two-thirds stated that they talked to a friend or neighbour about their victimization. Over
40% stated that they talked to a family member, and nearly 25% stated that they talked to a co-
worker. Victims of physical assault were more likely to report speaking to a family member (69%)
or a co-worker (58%)°. Underlying these statistics is the desire of many survivors, especially
those experiencing multiple forms of oppression, to disclose to community members for their own
safety and well-being, and for the safety and well-being of other community members. 2°

10.  There has been a considerable evolution in the law and trial process when it comes to
gender based violence, particularly sexual assault. Nonetheless, further attention to substantive
equality as opposed to formal equality is required, especially when it comes to dispelling myths
and stereotypes. This Honourable Court has an important role to play in ensuring its reasoning,
including in civil matters such as these, aligns with its existing equality jurisprudence?..

(c) Myths, Stereotypes and Rarity of False Allegations

11. False allegations of gender based violence are very rare, occurring at a rate similar to other
offences??. Yet, there remains culturally entrenched and pervasive skepticism about disclosures
of gender based violence, resulting in further silencing and harm to survivors. Evidence of the
“unchaste woman”, a delayed complaint, and a failure to fight back demonstrating consent,
continue to be adduced in criminal and civil proceedings?.

18 Caroline White and Joshua Goldberg, “Expanding our Understanding of Gendered Violence: Violence against
Trans People and their Loved Ones” (2006) 25.1-2 Canadian Women’s Studies at 125.

19 Statistics Canada Report at 16 and 18.

20 Kateryna M. Sylaska and Katie M. Edwards, “Disclosure of Intimate Partner Violence to Informal Social Support
Network Members: A Review of the Literature” (2014) 15:1 Trauma, Violence, & Abuse.

2L Emma Cunliffe, “Sexual Assault Cases in the Supreme Court of Canada: Losing Sight of Substantive Equality?”
(2012) 57 Sup Ct L Rev (2d) 295.

22 \West Coast LEAF Report at 5.

23 Elaine Craig, “The Ethical Obligations of Defence Counsel in Sexual Assault Cases” (2014) 51:2 Osgoode Hall
LJ 427.



12.  Such evidence of victim blaming and “slut shaming”?* is now impermissible in criminal
proceedings?. There is no juridical basis to allow such evidence to be advanced in civil cases.
This includes in response to a dismissal application to demonstrate that the claim has substantial

merit and that a defendant-applicant has no valid defence.

B. Striking a fair balance under section 137.1(4) of the CJA

13. The statements of Justice McLachlin (as she then was) in R. v. O’Connor?® inform these
appeals:

What constitutes a fair trial takes into account not only the perspective of the

accused, but the practical limits of the system of justice and the lawful

interests of others involved in the process, like complainants and the agencies

which assist them in dealing with the trauma they may have

suffered. Perfection in justice is as chimeric as perfection in any other social

agency. What the law demands is not perfect justice, but fundamentally fair

justice?’.
14.  This Court faces a similar task in these appeals. A dismissal application pursuant to the
CJA and BC Act requires an assessment, at a preliminary stage, of competing interests. For the
plaintiff, it is rehabilitation of reputation. For the defendant, it is freedom of expression. For
survivors of gender based violence, that expression is engaged to secure safety, support, dignity,
and equality. A third interest, the public interest, is in whether the expression at issue reflects or
is close to the core values protected by freedom of expression such that it should not be restricted
despite alleged individual harm. All are important interests. The legislation, however, requires
that one or more prevail over the other. As sections 137.1(4)(a) and (b) are conjunctive, the
legislature intended that meritorious claims may be dismissed. In other words, anti-SLAPP

legislation anticipates imperfect justice in pursuit of fairness.

15. In the words of Justice McLachlin in O’Connor, fairness includes a consideration of the
interests of the defendant, society, and the administration of justice. Considering the need to

24 West Coast LEAF Report at 21.

5 See Barton; See also R. v. Goldfinch, 2019 SCC 38.

% R. v. O’Connor, [1995] 4 SCR 411 [O’Connor] where this Court was tasked with devising a test for the
production of records held by third parties which preserves the right of an accused to a fair trial while respecting
individual and public interest in privacy and the efficient administration of justice (O’Connor at para 193).
27.0’Connor at para 193. McLachlin J. went on to compare what perfect justice looks like from different
perspectives, and emphasized, amongst other things, “[t]he need for a system of justice which is workable,
affordable, and expeditious” (O’Connor at para 194).



balance competing rights, in the absence of evidence of false reporting, a plaintiff’s pursuit of
reputational rehabilitation must give way to the greater societal interest in ensuring justice for
survivors of gender based violence, and dismantling rather than entrenching impunity for
perpetrators. Creating a mechanism for early dismissal of SLAPP suits provides a start.

@ Section 137.1(4)(a): Strength of the Case

16.  Assessing whether a proceeding has substantial merit and whether an applicant has no valid
defence requires evaluation of the strength of the underlying claim. This will likely be required at
an early stage of the proceeding, similar to interlocutory injunctions. In such circumstances, the
words of Lambert J.A. are apposite:

[T]he assessment of the relative strength of the parties’ cases must

recognize the degree to which those cases have not yet been revealed

because of the nature of the evidence and the way it has been presented

on the injunction application, which may be markedly different from
the way it would be presented at trial%%.

17. Lambert J.A. went on to adopt the reasons of Justice Beetz in Manitoba (Attorney General)
v. Metropolitan Stores Ltd., and the reasons of Justice McLachlin (as she then was) in British
Columbia (Attorney General) v. Wale. The interlocutory injunction test requires consideration of
all “relevant factors at one time and in one unified context”?, and making a decision accepting
that the whole case is unknown. A similar contextual approach is required to applications for
dismissal under anti-SLAPP legislation.

18. In defamation claims, context includes that the plaintiff has a low burden, needing to
establish only: (1) the expression at issue refers to the plaintiff; (2) the expression has been
published to a third party; and (3) the expression is defamatory in that it would tend to lower the
plaintiff’s reputation in the community in the estimation of reasonable persons. Once these
elements are established, falsity and damages are presumed. The burden then shifts to the
defendant to prove any number of defences®, including truth and qualified privilege. For a
survivor of gender based violence defending a defamation suit, this forces a difficult choice, in

28 See Canadian Broadcasting Corp. v. CKPG Television Ltd., 1992 CarswellBC 31, [1992] 3 W.W.R. 279, at para
24 [CKPG].

29 CKPG at para 25.

30 peter A. Downard, Libel, 3rd ed (Markham: LexisNexis Canada, 2014) at 3 and 4 [Downard].



particular, whether to defend a claim in a way that requires publicly retelling and reliving an
extremely traumatic event, in other words, re-traumatization.

19. The ease with which a plaintiff can advance a defamation claim lends itself to exploitation
for improper purposes. Anti-SLAPP legislation is a response to this potential exploitation and
provides a counterbalance to the disproportionate burden on the defendant®?.

20. In circumstances where the defendant is a survivor of gender based violence, both the risk
of abuse and the burden on the defendant is amplified, for all of the reasons stated in Part I1I. A.,
above. As stated by the Honourable Attorney General of British Columbia during the second
reading of the BC Act, “simply the threat of defamation action is enough to stop people from
speaking”®2. This is particularly true in cases of gender based violence, where there is often an
inherent power imbalance between a wrongdoer and a survivor and a deep institutional mistrust of
the legal system.

21.  This can be addressed, at least in part, by viewing defamation claims arising from the
reporting or disclosure of gender based violence, as prima facie SLAPP suits. We urge this Court
to recognize disclosure and reporting of gender based violence as a category of expression entitled
to protection as qualified privilege, that can only be overcome with real and cogent evidence of
malice, in particular falsity.

22.  While appreciating that these two appeals do not concern claims of gender based violence,
the following two cases from the Ontario Court of Appeal highlight the need to recognize the
reporting and disclosure of gender based violence as an express category of qualified privilege, if
anti-SLAPP legislation is to have utility or efficacy for gender based violence survivors: Whitfield
v. Whitfield, 2016 ONCA 581, and D’Addario v. Smith, 2018 ONCA 1633,

31 See for example Hansard, (14 February 2019) at 7018 (Hon D Eby).

%2 Hansard, (14 February 2019) at 7028 (Hon D Eby).

33 Whitfield v Whitfield, 2016 ONCA 581, leave to appeal ref’d. In this defamation and sexual assault case, the
Ontario Court of Appeal overturned the trial judge’s finding of qualified privilege, holding that the trial judged erred
in law in finding that the sister’s former friend had a duty or interest in receiving communications from the survivor
about the alleged sexual assault.

34 D’Addario v. Smith, 2018 ONCA 163 [D’Addario]. In this defamation and sexual assault case, the Ontario Court
of Appeal questions whether communications to a priest are a recognized occasion protected by qualified privilege,
and further held that the defendants did not have a duty to make statements regarding the sexual assault to the priest
(D’Addario at paras 30 and 33).



23. In both cases, the Ontario Court of Appeal rejected the defences of qualified privilege as
asserted by survivors of gender based violence over communications with (a) a friend (Whitfield)
and (b) a priest (D’Addario)®. These defences did not fail because the plaintiff failed to adduce
evidence of malice or evidence that the scope of the privilege was exceeded, as is required to defeat
qualified privilege®®; they failed because the Court held that an occasion of privilege had not been
established. In other words, these communications were not worthy of protection. The Ontario
Court of Appeal’s approach to the defence of qualified privilege in such circumstances is contrary
to the need for our society and legal system to ensure that the dignity, safety, and equality rights
of survivors of gender based violence are meaningfully protected and that myths and stereotypes

of the reporting and disclosure of gender based violence no longer prevail.

24, Whitfield and D’Addario, will act as deterrents to reporting and disclosing by survivors
of gender based violence. In the face of these decisions, and without the protections encouraged
by the B.C. Coalition, all that a plaintiff would have to show is that that there were communications
regarding gender based violence to a third party, such as a priest, friend, neighbour, or co-worker,
or a benefits program®’. A court would then likely conclude that the plaintiff’s claim has
substantial merit, and that the defence of qualified privilege is not a valid defence. This would put
the defendant in an untenable position of advancing other defences, including truth. Forcing a
survivor of gender based violence to make such decisions upon having been sued discourages

reporting and is antithetical to fundamental fairness.

25. Instead, we urge this Honourable Court to establish an express category of qualified
privilege for the reporting and disclosure of gender based violence. This is analogous to the
protection afforded to informants as considered in R. v. Durham Regional Crime Stoppers Inc.,
2017 SCC 45. There is an important public interest in informants being protected so that they may
come forward without fear of legal retribution®. The same principles apply to the disclosure of
gender based violence. As with informer privilege, we submit that qualified privilege for
disclosure of gender based violence be near absolute. This protection from SLAPP suits will
promote disclosure of underreported gender based violence.

35 See Whitfield at paras 59-60, 78, and D’Addario at paras 16, 30-34.

% Downard at 165-166.

37 For example, the BC Crime Victim Assistance Program meant to provide supports to victims of violent crimes
such as gender based violence.

38 R. v. Durham Regional Crime Stoppers Inc., 2017 SCC 45.



26. In order to defeat this qualified privilege, the plaintiff on a dismissal application must
adduce real and cogent evidence of malice, falsity in particular, rather than victim blaming and
“slut shaming” evidence.

(b)  Section 137.1(4)(b): Weighing Public Interest and Private Harm

27.  When considering the harm suffered or likely to be suffered by a respondent, courts may
take guidance from the factors to be considered when assessing general damages in defamation,
as, in effect, what the legislation requires under the balancing stage is a preliminary assessment of
the plaintiff’s damages. These factors are notorious, and include: the conduct of the plaintiff; the
plaintiff’s position and standing; the nature of the libel; the mode and extent of publication; the
absence or refusal of any retraction or apology; the conduct of the defendant; and evidence of
aggravation or mitigation of damages®°.

28.  When considering whether it is in the public interest to dismiss a claim, courts may consider
a number of factors: the scope of the expression (this will be inversely related to the plaintiff’s
damages); prevailing but discredited and erroneous socio-cultural attitudes and myths surrounding
false allegations of gender based violence; the rarity of false allegations of gender based violence;
any power imbalances between the plaintiff and defendant; harm to the defendant and similarly
situated defendants if the claim is not dismissed; and the quality of the expression.

29.  As a threshold question, a court is required by section 137.1(3) of the CJA to consider
whether the expression relates to a matter of public interest. This, we submit, is a low threshold.
The court must then go on, though, to consider the quality of the expression by weighing the public
interest in the expression under section 137.1(4)(b). Once again, the words of Chief Justice
McLachlin, in Grant v. Torstar, 2009 SCC 61, are informative to this exercise.

30. In Torstar, this Court established the defence of responsible communications on matters of
public interest. Part of the test to determine whether the communication was made responsibly
requires considering the public importance of the matter. Chief Justice McLachlin stated: “The
subject matter will, however, already have been deemed by the trial judge to be a matter of public

interest. However, not all matters of public interest are of equal importance.”*!

39 Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130, [1995] S.C.J. No. 64, at para 182.
40 Grant v. Torstar Corp., 2009 SCC 61 [Torstar].
4 Torstar at para 112.



10

31.  As apparent from Justice McLachlin’s reasons, not all expressions are equal. The further
the expression is from the core values protected by freedom of expression, the greater the
justification to restrict that expression*?. This Charter principle informs the development of
common law, including the law of defamation. The reporting and discussion of gender-based
violence is a core value that must be assiduously protected and fostered*’. Given the barriers
survivors face in accessing the justice system, as well as the pervasiveness and grave harms of
gender based violence, it is critical that survivors have networks of support and avenues to share
information to keep themselves safe. It follows that, notwithstanding the seriousness of an
allegation of gender based violence, of greater public importance is facilitating the reporting,
disclosure and discussion of gender based violence against women, particularly Indigenous

women, and trans and gender diverse people.

32.  Accepting that perfect justice cannot be achieved when balancing competing values, there
is greater individual and societal benefit from encouraging survivors of gender based violence to
report, than accepting a respondent’s plea for reputational rehabilitation. The proper
administration of justice will benefit from courts facilitating the reporting and disclosure of gender
based\violence. The B.C. Coalition submits that interpreting anti-SLAPP legislation, as proposed

above,lwould be an incremental step topvards substantive equality in civil proceedings.

ALL O WHICH IS RESPECTFULLY{SUBMITTED this 22"P day of\Dcfiober, 2019.

Per: _| R ——— Y 1y Per:
David Wotherspoon Rajit Mittal leber Prince

L~

42 Downard at 19.
43See also Barton, 2019 SCC 33, at paras 1, 58, 74; See Galloway at para 32.
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